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The Subpena Power of the Interstate 
Commerce Commission 


By Samuet H. Moerman 


In its early days our system of jurisprudence considered a person’s 
affairs, business or private, immune from invasion by government, except 
on order of a court which had before it a legitimate controversy involv- 
ing the determination of rights or duties. There were accordingly writ- 
ten into the Constitution of the United States specific prohibitions against 
unreasonable search and seizure,! compelled testimony against oneself in 
acriminal proceeding,” and the taking of property without due process 
of law. There are other prohibitions designed to guarantee to us our 
basic liberties, but the ones enumerated have been called up for use in 
attacks upon the subpenas of the Interstate Commerce Commission. 

The Commission derives its subpena power from Congress.* As long 
ago as 18945 the validity of that delegation of power was confirmed by 
the Supreme Court and additional legislation and subsequent litigation 
have served to perfect the Commission’s subpena power as a tool with 
which to effectuate the Congressional purpose. 

While by construction of the courts Congress has been deemed to 
have the power to punish for refusal to obey a Congressional subpena, 
it has not seen fit to invest the Commission with such power.® Conse- 
quently, when a Commission subpena is ignored or a party refuses to 
comply with its provisions, resort to the courts for compulsory process 
is necessary. 

By Section 12 of Part I7 of the Interstate Commerce Act Congress 
has made it the duty of the Commission to keep itself informed as to the 
business of common carriers subject to the Act. For that purpose the 
Commission is authorized to require by subpena the attendance and testi- 
mony of witnesses and the production of books and papers relating to 
any matter under investigation. 

The second paragraph of Section 12 provides that the attendance 
of witnesses and the production of documents may be compelled from 
any place in the United States; and that in case of disobedience to a 
subpena, the Commission, or any party to a proceeding before the Com- 
mission, may invoke the aid of any court of the United States in requir- 
ing obedience to the subpena. 

The third paragraph of Section 12 provides that in case of con- 
tumacy or refusal to obey a subpena issued to any common carrier sub- 

1U. S. Const., 4th Amend. 

oie Const., 5th Amend. 

1d, 


‘Interstate Commerce Act, Sec. 12. 

51.C.C. v. Brimson, 154 U. S. 447. ; 

* Whether Congress could lawfully do so is a current subject of discussion. State 
commissions have been empowered to punish for contempt. In Re Sanford, 236 Mo. 
665, 139 S. W. 376 (1911). See also 36 Harv. L. Rev. 405, 591. 

._ | The subpena provisions of Part II, relating to motor carriers, are substantially 
similar, and are granted largely by reference to, the provisions of Part I. 
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ject to the Act, or other person, the Court may issue an order requiring 
obedience to said subpena; failure to obey the order is punishable as a 
contempt. 

Provision is made, also, for the taking of depositions before certain 
public officers and a witness may be compelled to appear before such pub- 
lic officer on application of the Commission, or any party to a proceeding 
before the Commission, to a court. 

Quaere: Who may be required by subpena of the Interstate Com- 
merce Commission to give testimony and produce evidence, and for what 
purposes is the Commission empowered to issue subpenas? 

These questions were first dealt with in vigorous style by Justice 
Harlan in 1894. Speaking for the United States Supreme Court in the 
ease of Interstate Commerce Commission v. Brimson, 154 U. S. 447, he 
said at page 476: 


As every citizen is bound to obey the law and to yield obedience to the 
constituted authorities acting within the law, this power conferred upon the Com- 
mission imposes upon any one, summoned by that body to appear and to testify, 
the duty of appearing and testifying, and upon any one required to produce such 

ks, papers, tariffs, contracts, agreements, and documents, the duty of pro- 
ducing them, if the testimony sought, and the books, papers, etc., called for 
relate to the matter under investigation, and if the witness is not excused, on 
some personal ground, from doing what the Commission requires at his hands. 
(Italics mine) 


The language could hardly be more plain. In the exercise of its 
power to determine what are the facts, the Commission has access to all 
the sources which the courts have. The only difference between the ad- 
ministrative body and the court from the standpoint of the witness is that 
the former must resort to the latter for compulsory process. It is idle to 
attempt to draw a distinction as to who may be summoned between offi- 
cers and employees of carriers subject to the jurisdiction of the Com- 
mission and other persons. The test is whether the person summoned 
has, or there is reason to believe that he has, in his possession special 
knowledge or documents which are sought as evidence in a proper pro- 
ceeding. 

Important in the Brimson case is the rule laid down that the mate- 
riality of any evidence sought is a proper matter for determination by 
the courts. And while in Interstate Commerce Commission v. Baird, 194 
U. S. 25, 44 (1904) the Supreme Court held that the strict application of 
common law rules of evidence would unduly limit the investigatory fune- 
tions of a body such as the Commission, materiality of the evidence 
sought and reasonableness of the demand are today vital issues for 
consideration of and determination by the courts. In McMann v. Securt 
ties & Exchange Commission, 87 F. (2d) 377 (1937) Judge Learned 
Hand said, in the course of an opinion upholding an S. E. C. subpena: 

“. . . a subpena may be so onerous as to constitute an unreasonable search. 
* * * The search is ‘unreasonable’ only because it is out of proportion to 
the end sought, as when the person served is required to fetch all his books at 
once to an exploratory investigation whose purposes and limits can be deter- 
mined only as it proceeds.” 





————— 
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There is little room for argument on the proposition that, except for 
a patently unreasonable demand, carriers subject to the Interstate Com- 
merce Act must respond fully to the Commission’s subpenas. In rela- 
tion, however, to persons other than carriers under the Act, whether 
resisting or attempting to enforce a subpena,® there has been some judi- 
cial delimitation of the subpena power. 

In Ellis v. Interstate Commerce Commission, 237 U. S. 434 (1915) 
the Supreme Court held that the Commission cannot conduct a fishing 
expedition into the affairs of a corporation not subject to its jurisdiction 
on the chance that something discreditable might be disclosed. It held 
that the mere fact that a corporation, not subject to the Act, is made a 
party to a proceeding by formal notices does not enlarge the power of 
the Commission to compel testimony. But had some relation between a 
supposedly private corporation and carriers subject to the Act been un- 
covered, the Court admitted that some modification of the rule would 
have been in order. 

The Ellis case arose out of an investigation instituted by the Com- 
mission into allowances paid by railroads for the use of private cars. 
Upon refusal of officials of the private car company to answer certain 
questions propounded and to produce documents called for, the Com- 
mission petitioned the District Court for an order of compulsion. The 
Supreme Court, on appeal, held that such questions, for instance, as 
those concerning interlocking officers between a meat packing company 
and a car line company should be answered. On the other hand, it was 
ruled that questions relating to profit and loss, credits and debits and in- 
come, were of a private nature and not vital to the investigation at hand 
—uuless an improper intereorporate relationship was shown. The point 
of importance here is that the Court was of the opinion that only what 
was necessary for the Commission’s inquiry should be revealed by the car 
company and, further, that the private corporation must be allowed to 
reserve to itself all but what was absolutely needed in the public interest 
tgenable the Commission to effectuate the purposes of the Act.® 

In Merchants Truckmen’s Bureau v. Reardon, 10 F. Supp. 358 
(1935) the Trueckmen’s Bureau petitioned the District Court for an order 
requiring competitive truckmen to disclose in a proceeding before the 
Interstate Commerce Commission the compensation received for per- 
forming for a rail carrier its collection and delivery service. The issue 
before the Commission was whether the charge to the public for the said 
service was just and reasonable. Respondents had theretofore refused 
to divulge the data requested on the ground that it was irrelevant—spe- 
cifically, that the cost to the carrier of such service is not determinative of 
the reasonableness of the charges to the public. On basis of the facts 


Sit will doubtless be understood that not every attempt to compel testimony 
and the production of documents is by use of a subpena. Often the witness has 
appeared but refuses to answer or release documents. Nevertheless, in such cases 

resort to the courts for compulsory process takes the same form as in the case 
of subpenas and the principles laid down are equally controlling. 

.* Justice Day dissented on the ground that the questions proscribed by the 


anny were pertinent and necessary to a proper determination of the issues 
ed. 
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presented the Court denied the petition, holding that the information 
sought had not been shown to be necessary for a proper determination of 
the issue or to be required by law. In the course of his opinion, Judge 
Caffey said : 


“It is too plain for argument that, under Section 12, no court should compel 
a witness to give an answer which has no bearing on what is under investigation, 
Nevertheless, if the Commission were invoking the aid of the court, there would 
be a plain duty to go as far as possible to extract whatever any witness knows— 
short of invading his constitutional rights—without at the moment delving much 
into its purposes. This is so because the Commission is an expert government 
agency charged with grave and onerous responsibilities in regulating conduct in 
the highly complicated field of transportation. Where, as here, however, a rival 
only of the witnesses seeks the court’s aid, the situation is different. So also 
common sense, as well as sound principle suggests that it be handled differently. 
In such circumstances, there is no warrant whatever for invading the privacy of 
witnesses, unless the answers are needed to enable the litigant before the Com- 
mission fully and fairly to support, or to bring out facts which may have a 
tendency to support, his own case there. The burden is on that litigant to 
show that what he wants the witnesses forced to answer will shed light on the 
controversy. There would be no justification for assisting a rival merely to 
gratify his curiosity.” (p. 360) 


The case was twice heard. On rehearing the court referred to the 
fact that in its original memorandum opinion it had ‘‘refrained from 
any statement of an opinion as to what would be the duty of the court if 
the Commission were now asking its aid.’’ (p. 362) Perhaps the prece- 


dents and reasoning relied upon would have precluded a conclusion other 
than that reached even were the Commission the petitioner, but the state- 
ment is significant so far as it indicates the weight to be given the cir- 
cumstance when the Interstate Commerce Commission is the petitioner. 

Of value here also is the case of Federal Trade Commission v. Ameri- 
can Tobacco Co., 264 U. S. 298 (1924), opinion by Justice Holmes. The 
Federal Trade Commission had engaged in an investigation of the to- 
bacco industry in order to determine whether there existed unfair trade 
practices in interstate commerce. It called for all of respondent’s papers, 
those relating to its interstate business as well as those dealing wholly 
with intrastate business. Respondents resisted the demand and the 
Court was favorable to their view, holding that the possibility that 
something could have been found among the mass of papers did not 
‘‘warrant a demand for the whole.’’ The affairs of a tobacco company 
are not public, said the Court, ‘‘as those of a railroad company may now 
be.’’ The vibrant quality of Justice Holmes’ judicial personality may 
be garnered in some measure from the following: 


The right of access given by the statute is to documentary evidence—not to 
all documents, but to such documents as are evidence. The analogies of the law 
do not allow the party wanting evidence to call for all documents in order to 
see if they do not contain it. Some ground must be shown for supposing that 
the documents called for do contain it. . . . We assume that the rule to be 
applied here is more liberal, but still a ground must be laid, and the ground a 
the demand must be reasonable. Essgee Co. v. United States, 262 U.S. 51. A 
general subpena in the form of these petitions would be bad. Some evidence 0 
the materiality of the papers demanded must be produced. Hale v. Henkel, 2 
U. S. 43, 77. (Italics mine) 
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Considering further the purposes for which the Commission may em- 
ploy its subpena power, we come to the case of Harriman v. Interstate 
Commerce Commission, 211 U. S. 407, decided twelve years after the 
Brimson case. Justice Holmes, always reluctant to recognize modifica- 
tin by Congress of our ‘‘natural rights’’ except through the clearest 
statutory language, there held that the purposes of the Interstate Com- 
merce Act ‘‘for which the Commission may exact evidence embrace only 
complaints for violation of the act, and investigations by the Commis- 
sion upon matters that might have been made the object of complaint.’’ 
Congress then amended the Act, giving the Commission power to institute 
investigations and to inquire into any matter ‘‘concerning which any 
question may arise under the provisions of this part, or relating to the 
enforcement of any of the provisions of this part.’’?° 

In 1916 the Commission, responsive to a Senate resolution, instituted 
an investigation into the expenditures of the Louisville & Nashville and 
other railroads. Upon refusal of a witness to respond to certain ques- 
tions as to alleged political expenditures by the railroads, the Commis- 
sion petitioned for an order to compel the witness to answer. The pro- 
ceeding, entitled Smith v. Interstate Commerce Commission, 245 U. 8. 33 
(1917), was finally disposed of in the Supreme Court. Justice McKenna, 
who had dissented in the Harriman case, delivered the views of the ma- 
jority and took occasion to clear the way for the Commission’s subpena 
power in relation to all matters covered by the Act. He said: 


“It would seem to be an idle work to point out the complete comprehensive- 
ness of the language of these sections, and we are not disposed to spend any 
time to argue that it necessarily includes the power to inquire into expenditures 

. and the questions under review go no farther. They are incidental to an 
investigation into the ‘manner and method’ in which the business of the car- 
riers is conducted . . . and the answers to them may be valuable information 
to Congress. . . . 


A limitation, however, is deduced from Sec. 13. It is said to be confined to 
cases where an inquiry is instituted ‘as to any matter or thing concerning which 
a complaint is authorized to be made, or concerning which any question may 
arise under provisions’ of the act. In other words the inquiry is determined by 
the manner of procedure. The objection overlooks the practical and vigilant 
function of the Commission.” (43-44) 


Under Part I of the Interstate Commerce Act the Commission formu- 
lates rules and regulations governing the transportation of dangerous 
articles in interstate commerce. Under Part II it is authorized by statute 
to prescribe hours for drivers of common and contract motor vehicles, 
and, if need therefor is found, also for drivers of private motor vehicles. 
In aid of the foregoing activities there can be little doubt that the Com- 
mission may by subpena command material necessary to the intelligent 
formulation. and promulgation of such rules and regulations. 

_Referring briefly now to the constitutional privileges asserted in the 
various attempts to defeat the Commission’s subpenas, the contention 
that property is taken without due process of law when a party not sub- 
ject to the Act is forced to divulge information has not prevailed in the 


—_—_—. 


10 Interstate Commerce Act, Sec. 13(2). 
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face of the doctrine that private rights must yield to the paramount pub- 
lic interest. 

The contention that a subpena constitutes an unreasonable search 
and seizure has been sustained in some cases !2 where the evidence has 
supported that contention, but in other cases, where materiality and 
relevancy of the information called for was apparent, the claim of con- 
stitutional privilege has been denied. 

Section 12(3) of the Interstate Commerce Act provides that: 


The claim that any such testimony or evidence may tend to criminate the 
person giving such evidence shall not excuse such witness from testifying; but 
such evidence or testimony shall not be used against such person on the trial of 
any criminal proceeding. 


The Supreme Court has held that the constitutional privilege is not vio- 
lated where the statutes grant full immunity from prosecution on all 
matters concerning which testimony is given or evidence produced." 
In the Baird case it was held that the claim of constitutional immunity 
could not be‘ asserted in view of the immunity clause of the Interstate 
Commerce Act above quoted. 

Is it necessary to assert the constitutional defense before the admin- 
istrative agency? The authorities are divided on this question. To 
avoid any doubt. the procedure recommended is that the witness claim 
the immunity, if desired. The Security & Exchange and Federal Com- 
munications Acts specifically provide that the privilege must be 
claimed, otherwise it will be inoperative.'® 

Finally, the question arises whether the issuance of a subpena by 
the Interstate Commerce Commission may be enjoined. On basis of 
the opinion in Federal Trade Commission v. Claire Furnace Co., 274 
U. S. 160, the answer must be in the negative. In that proceeding an 
injunction was sought to restrain an order of the Federal Trade Con- 
mission, made pursuant to authority granted by statute, requiring 
respondents to furnish specified reports and information respecting 
their business. The statute provided that in case of non-compliance the 
Attorney General, at the request of the Commission, was to proceed by 
mandamus to compel obedience to the order of the Commission. For 
each day’s refusal to comply with the Commission’s order the sum of 
$100 was to be forfeited. Mr. Chief Justice Taft, in his opinion for 
the majority, held that the injunction granted by the lower court must 
be dismissed for want of equity, saying: 


“There was nothing which the Commission could have done to secure ef 
forcement of the challenged orders except to request the Attorney General to 


11]. C. C. v. Baird, supra. 

12 Federal Trade Com. v. American Tob. Co., supra; Harriman v. |. C. C., supra 

13]. C. C. v. Brimson, supra; I. C. C. v. Baird, supra. 

14 Brown v. Walker, 161 U. S. 591 (1896). F 

15 The Security & Exchange and Federal Communications Acts also — that 
the constitutional privilege extends to natural persons only. In a leading case on 
this point, Hale v. Henkel, 201 U. S. 43 (1906), the Supreme Court held that a cor- 
poration has no constitutional or statutory privilege to refuse to produce its books 
on the ground of self-incrimination but that it may assert the prohibition against 
unreasonable search and seizure. 

16 The legislation follows closely Section 20 of the Interstate Commerce Act. 
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institute proceedings for a mandamus or supply him with the necessary facts for 
an action to enforce the incurred forfeitures. If, exercising his discretion, he had 
instituted either proceeding the defendant therein would have been fully heard 
and could have adequately and effectively presented every ground of objection 
sought to be presented now. Consequently the trial court should have refused 
to entertain the bill in equity for an injunction.” (173-4) (Italics mine) 


The highest tribunal in the land seems satisfied that a day in court as 
provided by the statute is an adequate remedy. Nevertheless the remedy 
would seem to bé inadequate to the extent that penalties accrue without 
previous opportunity for a determination of their validity. But it is 
said that the practical effect of the Claire case is to protect an admin- 
istrative commission from having its hands tied with injunctions and 
litigious delays every time it begins an investigation.!* 

In conclusion, it is perhaps enough to say that a subpena issued by 
the Interstate Commerce Commission is simply an instrument for ob- 
taining information, to the end that the Congressional purpose may be 
efectuated and justice done. Therefore, where the subpena is in proper 
form and calls for pertinent information in a valid proceeding, it is 
inumbent upon every man, in the words of Justice Harlan, to fulfill his 
“duty of appearing and testifying.”’ 


17See 51 Harv. L. Rev. 318. 





Monograph of Administrative Law 


The Attorney General’s Committee on Administrative Procedure 
has released Monograph No. 15 relating to War Department procedure. 
Interested persons may obtain a copy of this monograph by addressing 
the Attorney General’s Committee on Administrative Procedure, De- 
partment of Justice, Washington, D. C. 





Report On Public Aids To Transportation 


Chairman Joseph B. Eastman, of the Interstate Commerce Com- 
mission, on April 15th, released a four-volume report on Public Aids to 
Transportation, prepared by Dr. Charles S. Morgan, former director of 
the Coordinator’s research department and now assistant director of the 
Commission’s Bureau of Motor Carriers, and various others. 

In a foreword, Chairman Eastman calls attention to the fact that in 
its annual reports for the years 1931, 1932 and 1933 the Commission 
recommended to Congress that it provide for ‘‘an impartial and authori- 
tative investigation’’ of the ‘‘subsidy’’ question. This recommendation 
was not adopted by Congress. However, the Emergency Railroad 
Transportation Act, 1933, conferred very broad powers of investigation 
in the field of transportation on the Federal Coordinator of Transpor- 
tation, created under that act, and this subject was included in the 
research program which Commissioner Eastman, as Coordinator, adopted. 
At the expiration of the act, on June 16, 1936, tentative reports had 
largely been completed, although not all of them had been sent to inter- 
ested parties for comment and criticism. There also were unfinished 
reports on other subjects. Such a mass of valuable information had 
been accumulated that it seemed highly desirable to complete and issue 
all of these reports, if this could possibly be done. 

Completion of this work was made possible in part by use of unex- 
pended funds, approximately $15,000, that had been raised, under the 
act, by assessments on the railroads and which were voluntarily placed 
at the former Coordinator’s disposal, and by use of personnel and sup- 
plies of the Commission. However, the reports could not have been 
finished except for the very large amount of uncompensated time given 
to them outside of business hours. Delay in publication, which some 
have found difficult to understand, is explained by the attention neces- 
sarily given to other duties and by the complexity of the subjects 
treated, the need for considering the views expressed by those who com- 
mented on the reports, and the necessity of bringing underlying data 
up to date, so far as possible. The last of the other reports was issued in 
August, 1937. 

Chairman Eastman acknowledges the cooperation given by the 
Commission and by various Federal and State departments. He points 
out, however : 


_The responsibility for these reports is one which | assumed as Federal Co- 
ordinator of Transportation and which | continue to assume. The Interstate 
Commerce Commission has no responsibility, and its members, other than 
myself, have no acquaintance with even the contents of the reports. The work 
had gone much too far, at the time the office of Coordinator terminated, to 
—y any transfer of responsibility to the Commission, if, indeed, that could 

ave been done under the law, which is very doubtful. 


While, however, the ee, for the reports is mine, the man to whom 


credit for them must be assigned is 


t 1 r. Charles S. Morgan. * * * All that! 
have supplied is counsel and advice. 


Chairman Eastman then indicates the extent to which he personally 
accepts and endorses the results reached in the reports. He states: 
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* * * By reason of my many other duties, | have not been able to give to 
them anything like the same intensive consideration that Dr. Morgan has given. 
| have, however, kept in touch with them in the course of their preparation, 
read them in both tentative and final forms, and considered the comments and 
criticisms of those to whom they were submitted in tentative form. The final 
drafts incorporate many changes, major and minor, which | have suggested. 


He then divides the material presented in the reports between the 
“gnderlying facts,’’ some capable of precise ascertainment or a near 
approach thereto, others not capable of precise ascertainment, and ‘‘the 
interpretation of these underlying facts and the conclusions to be drawn 
therefrom.’’ As to the first, ‘‘I am convinced that everything possible 
with the facilities at our command has been done to ascertain them fully 
and accurately.’’ He calls attention, however, to the practical necessity 
of resorting to some extent to approximations based on informed judg- 
ment. As to the second type of material, where ‘‘the greatest room for 
differences of opinion lies,’’ the Chairman states: ‘‘I make no claim of 
100 percent validity for all of the conclusions, thus reached, that are 
presented in the reports. All that I can now say, subject to the com- 
ments below, is that it seems to me that they are well supported in the 
reports, and that I have as yet seen no criticisms which convince me 
that they are wrong.’’ The matters singled out for comment are noted 
hereinafter. 

“Tt is because,’’ he adds, ‘‘of the room for bona fide differences of 
opinion with respect to some of these matters’’ that he has favored the 
creation of a temporary board of investigation and research, made up 
of three members appointed by the President, to investigate and report 
on the transportation subsidy question and other subjects. 


The reports herewith presented would, | am sure, be of the greatest possible 
aid to such a board of investigation and research, because they would eliminate 
the need for an enormous amount of research into underlying data, and would 
also prevent the salient questions which are involved in the interpretation of 
these facts and in deriving conclusions therefrom. The proposed board would, 
however, constitute a tribunal before which those who are disposed either to 
contest or to support the statement of facts and the conclusions reached in the 
reports could present their evidence and views at length and from which they 
could obtain a further adjudication. The questions involved are so large and 
important that they merit such further consideration. 


x* *+ * * * * 
The titles of the four volumes and their subdivisions are as follows: 


Vol. |: (Part 1): General Comparative Analysis 
(Part Il): Public Aids to Scheduled Air Transportation. 


Vol. 11: Aids to Railroads and Related Subjects. 
Part |: Aids to Railroads 
Part Il: The Taxation of Railroads 
Part III: Nonproductive Expenditures of Railroads 


Vol. 11: Public Aids to Transportation by Water 
Part 1: Waterway Improvements and Related Aids 
Part II: Government Transportation Operations on Inland Waterways— 
An Analysis of the Inland Waterways Corporation 
Part Ill: The Panama Canal 


Vol. 1V: Public Aids to Motor Vehicle zpemparteton-—fn Analysis of Highway 
and Street Costs and Motor Vehicle User Payments. 
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The reports are confined to domestic transportation. 

Vol. I, part I, states the problem which has called forth the reports, 
indicates why the term ‘‘public aid’’ rather than ‘‘subsidy’’ has been 
used, sets out the methods used in ascertaining public aid, summarizes 
the underlying reports, analyses the effects of public aids, and dis. 
cusses possible methods of dealing with the conditions created by exist- 
ing public aids and of appraising transportation projects which may 
involve further public aid in the future. 


Summary of Public Aids Given The Several 
Forms of Transportation! 


(1) Ratmroaps 


The aids received by the railroads are divided between those given 
to secure the construction of railroads, mainly in the two decades fol- 
lowing 1850, and those given since the World War. Consideration is 
also given to certain items, including various loans and adjustments 
incident to the return of the railroads from the hands of the Govern- 
ment in 1920, and the compensation paid for the transportation of the 
mail, which have been said by some to have involved public aid. The 
conclusion is reached that, with one possible minor exception, no aid 
was given in these instances. 

The public aid found was as follows: 


From World War to 1936 


To secure the construction of railroads wer 


000,000 
$1,443,000,000 


The most important items making up this total? are Federal and 
State land grants ($429,000,000, after appropriate deductions for obli- 
gations incurred), local donations of lands ($232,000,000), rights in 
public domain ($118,000,000), and Reconstruction Finance Corporation 
loans ($115,000,000). Special approval of the treatment of land grants 
is given in Chairman Eastman’s foreword (pp. V-VI). In deriving the 
amounts given in the table, various approximations and estimates were 
necessary, and such was also the case in the preparation of each of the 
other volumes, as previously noted. The report calls attention to the 
fact that an indeterminate amount of public aid has been conferred 
on the railroads in recent years by the Government’s extensive program 
of grade-crossing work, and to the fact that the railroads are entitled to 
a limited amount of credit, against aids, for nonproductive expenditures 
incurred by them. Also assigned to the railroads is $2,850,000 as their 
portion, based on use, of the aid represented by waterway improvements 
in the single year 1936. 

The aids shown include those given to all predecessors of existing 
railroads. The properties of these predecessors and those of existing 


1 The summary presented at pages I1 to 41 of vol. I should be referred to for a 
more accurate and appropriate qualified statement of the findings. 
2 For details, see p. 19 of Vol. I. 
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companies have been abandoned in some instances. Aids to abandoned 
railroads which did not at some time become a part of an existing rail- 
road or a predecessor are not included, but on the whole were small. 
Aids given for use in the construction of railroad lines but fraudulently 
or otherwise diverted to the uses of promoters and others also are not 
included. 

Reduced to a ‘‘current’’ basis, railroad aids in 1936 amounted to 
$35,635,000, as set out at pp. 23-24 below. 


(2) Waterway IMPROVEMENTS AND RELATED AIDS 


To June 30, 1936, $2,917,000,000 of Federal funds had been made 
available for river and harbor improvements and maintenance and 
operation, including funds for flood control and other nonnavigation 
purposes. Increase in the rate of such expenditures is indicated by the 
fact that 77 percent of this total has been made available since 1910, 64 
percent since 1920, 33 percent since 1932, and 13 percent in 1935 and 
1936. Of the total, approximately $2,139,000,000 is considered attrib- 
utable to navigation, divided about 71 percent for new work, 26 percent 
for maintenance and operation, and 3 percent for unallocated cost of 
construction plant. There also have been large Federal expenditures for 
aids to navigation and terminals, and large State and local expendi- 
tures, estimated at 114 billions of dollars, for canals, terminals, and 
other waterway improvements. 

To determine the public aid in a given year or period it is neces- 
sary to convert expenditures to an ‘‘annual cost’’ basis. Two bases of 
reckoning annual costs are used, one the preferred ‘‘amortization”’ basis 
and the other the ‘‘cumulated cost’’ basis. The first comprises an annual 
depreciation or amortization charge, interest on the unamortized invest- 
ment, and maintenance and other operating expenses. The latter basis 
is used for the less important projects and also for purposes of compari- 
son with the results obtained on the first basis. 

The results for 1936 are given in table 3 of Vol. I for 12 more im- 
portant waterways and in tables 19 and 37 for 15 additional waterways. 
The public aid in the case of the Mississippi River, for example, was 
$14,540,000 in 1936; for the Ohio it was $10,871,000. For the four 
waterway groups it was as follows in 1935 (Federal improvements only) : 

Seacoast harbors and channels 
Great Lakes harbors and channels ..0.000.0..0.00..0.0.ccscsceseecessesee 


Mississippi River system _ 37,830,000 
Other inland waterways 9,507,000 


The aforementioned total is about 95 percent complete. The annual 
cost in 1935 of all Federal waterway improvements was therefore not 
less than $100,000,000. Similar annual costs of State and local improve- 
ments (mainly the New York State Barge Canal and the Illinois Water- 
way) were about $12,500,000. To be added are the annual costs of 
terminal facilities provided by Federal, State and local governments, 
less amounts recovered in rentals or otherwise, estimated on the basis of 
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an ‘‘informed approximation’’ at $32,870,000 in 1935. The total is 
$145,000,000, of which $129,000,000 represents the public aid to do- 
mestic transportation. The total would be higher at the present time. 
Of the latter sum, $2,850,000 is assigned to railroad use of waterway 
improvements. 

In this connection, Chairman Eastman calls attention to the pos- 
sibility that the proponents of the waterways will challenge these find- 
ings. The contention may be made, he states, that ‘‘against the annual 
costs which are incurred by the Government and directly burden the tax- 
payers should be offset the savings in transportation costS which are 
realized by the users of the waterways and also by the users of other 
modes of transportation which reduce their rates to meet the compe- 
tition of the waterways, and that the only real burden on the country is 
the net amount remaining after such offsets have been made.”’ 

He briefly analyzes this position and finds in it, as does the report, 
a confusion of costs with benefits. He contrasts the case of the water- 
ways, where ‘‘there is no doubt some but probably comparatively little 
identity of interest’’ between the beneficiaries and those who bear the 
costs, and the case of an office building, where ‘‘no direct charge is 
ordinarily made for the use of elevators, . . . the cost [of which] is 
borne by the tenants in their rentals.’’ Here the benefits ‘“‘go very 
largely to those who bear the costs.’’ Whether or not, he adds, benefits 
received by waterway users ‘‘can properly be regarded as sufficient 
justification for free use of facilities constructed at public expense is 


wholly a question of sound public policy. The answer to this question 
may be in the affirmative or in the negative, but it has nothing to do 
with the question of what the actual costs are.’’? Use is made of the 
New York State Barge Canal to illustrate the point. 


(3) INLAND WaTERWAYS CORPORATION 


In determining the amount of public aid represented by the Cor- 
poration’s operations, it is necessary to appraise the results in the light 
of the Corporation’s responsibility to the Government as the ultimate 
owner. However, interest also attaches to the results in the light of what 
would be expected of a private enterprise of like character. The first 
approach requires consideration (a) of costs, if any, incurred by the 
Corporation for which it has not properly accounted, and (b) of costs 
incurred by the Government for which the Corporation has been and is 
under no obligation to account. 

Only a minor adjustment, for failure to depreciate certain fixed 
property, was required under the first head. The principal adjustments 
under the second head were the addition of interest on investment and 
the inclusion of municipal terminal costs, less payments made by the 
Corporation. Certain minor items, such as the saving accruing from 
use of the franking privilege, also were added. 

Viewing the operation as a Government enterprise, the adjust- 
ments made produce a surplus deficit over the period 1924-1935 of 
$9,734,675. Use of a higher interest rate and inclusion of taxes and 
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certain other expenses that would normally be borne by a private 
enterprise, produce a surplus deficit of $15,516,234. The Corporation’s 
balance sheet at the close of 1935 showed a recorded surplus of $369,- 
866. If certain more debatable adjustments were made, the surplus 
deficits stated above would respectively become $8,945,907 and $14,727,- 
466. Costs per ton-mile, on the basis of a private operation, averaged 
5.57 mills over the period 1924-1935; the peak was 6.63 mills in 1930; 
subsequently, a decline to 4.67 mills in 1935 occurred. The deficit is 
higher at the present time. 


(4) THe Panama CANAL 


This waterway, our only important toll-bearing facility, earned net 
operating revenue of $128,955,793 over the period 1921 to 1936, equiva- 
lent to 1.91 percent on the investment less the amount set up in the 
report for depreciation and amortization. The deficit after interest 
at 3 percent was about $75,750,604. The so-called business enterprises in 
the same period earned 3.264 percent on the investment less depreciation. 
The Panama Rail Road and related enterprises, including the Panama 
Rail Road Steamship Company, similarly averaged 2.97 percent. The 
Steamship Company showed an operating loss. 

The public aid to domestic users of the transit facilities, represented 
by the difference between the return earned and a 3-percent return, is 
placed at $665,000 for the year 1936. 


(5) Surpprne Loans anp Ocean-Mat ConrTrRACcTS 


Loans made to domestic and nearby foreign shipping lines under 
the Merchant Marine Acts of 1920 and 1928 permitted savings, including 
savings on brokerage expense, of $3,700,000, of which the sum of 
$500,000 is estimated to have been applicable to the year 1936. Also, 
public aid in the form of favorable mail contracts held by such carriers 
is estimated to have been given in the amount of $11,190,356 to the date 
of cancellation of all contracts on June 30, 1937. Of this amount, 
$1,000,000 is estimated to be assignable to the year 1936. Disposition of 
surplus warbuilt tonnage conferred benefits, but not public aid, on the 


— in the amount of about $78,000,000. (See vol. III, pp. 188- 
.) 


(6) Moror-VEHICLE TRANSPORTATION 


About 22 billions of dollars were used for highway and street pur- 
poses from 1921 to 1932; subsequent expenditures have brought the total 
to 31 billions in 1937. More and more of the cost has been borne by 
motor-vehicle users. Opinions differ sharply, however, as to the extent 


em 1. users should be held responsible for such costs. Quoting 
vol. I, p. 25: 


* * * Several suggested methods of assigning responsibility have been con- 
sidered, but none is wholly satisfactory. The method adopted involves con- 
sideration of ( 1) the added costs incurred for the benefit of motor-vehicle users, 

) the proportion of local or “land-service” use of the different road and street 
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systems, and (3) the extent to which roads serve community needs, narrowly 

efined. Historical data, a considerable volume of statistics relating to the uses 
made of roads and streets, and trends in expenditures over a period of years, 
were closely examined. It was concluded that in the period 1921-32, motor- 
vehicle users should have borne 80 per cent of the annual costs of State high. 
ways, that their share of the responsibility for county and local roads rose from 
15 percent in 1921 to 31.5 percent in 1932, and that 12 percent of the costs of 
city streets should have been charged against such users in 1921 and 28.5 percent 
in 1932. The weighted average responsibility over the period was 36.3 percent 
and in 1932, 45.0 percent. In the period from 1933 to 1937, the percentages 
used were 83, 34, and 30, respectively, or 48.5 percent on the average. While 
judgment necessarily entered into the determinations of these several percent- 
ages, it is believed that they are reasonable within the limits of error inherent 
in any study of this kind. 


Chairman Eastman discusses, at some length, these findings of the 
report. The difference of opinion that now exists, as evidenced by the 
position of the railroads, ‘‘again involves a question of public policy.” 
Highways ‘‘have distinct public uses apart from transportation, 
but they have also always been regarded as having a general social and 
economic use which cannot. be characterized as a strictly transportation 
use. This subject is discussed at some length in the report . . .”’ 

He continues : 


Because of this general social and economic use, which until recent years 
was predominant, the cost and upkeep of public highways were from time 
immemorial regarded as a proper burden upon general taxation, except for the 
occasional toll roads which were constructed for special transportation purposes 
and often were privately owned. Every one derived an immediate benefit of one 
kind or another from the highways, and hence they could appropriately be made 
a general public burden. This is well illustrated by the railroads, which made 
only a small direct use of the highways but gained a large benefit from them as 
feeders for the rail lines. 

In recent years, however, with the development of the automotive vehicle 
and the paved road, the highways have come to have a large use not associated 
with the ownership of property subject to general taxation, and often for dis- 
tinctly commercial transportation purposes and as a substitute for the rail- 
roads. So far as such uses are concerned, it is both logical and appropriate that 
the costs incurred in the construction and maintenance of the highways should 
be a direct charge on the users instead of a burden on general taxation. 


The Chairman then calls attention to the ‘‘public utility’’ theory 
advanced by the railroads,* which ‘‘however, they do not pursue 
to its utmost logical conclusion,’’ and to the differences between the per- 
centages of motor-vehicle user responsibility assigned in the report and 
those urged by the railroads, which differences are fairly small in the 
ease of State and Federal highways but large in the case of county and 
local roads and considerable in the case of city streets. 

‘‘This is, of course,’’ he adds, ‘‘not a matter capable of mathemati- 
eal demonstration. The report, however, gives very fully the reasons 
for its conclusions with respect to the division of costs between the users 
and the general taxpayers, and in my judgment they are good and 
sufficient reasons. ”’ 

Total annual costs, including interest on the capital outlays less the 


cumulated amount of amortization or depreciation, are derived as fol- 
lows : 


8 Explained and critically appraised at pp. 282, 291-297 of Vol. IV. 
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1921-32 1933-37 


State highways 
County and local roads 
City streets 





$16,527,100,000 $8,991,989,000 
Application to these total costs of the percentages given above gives 
the following costs assignable to motor-vehicle users as a class: 


1921-32 1933-37 


State highways $ 3,199,713,000 $2,447,451,000 
County and local roads 1,217,320,000 735, 
City streets 1,577,728,000 —_1,037,621,000 


$ 5,994,761,000 $ 4,363,807,000 


In deriving the payments made by motor-vehicle users that should 
be applied against these apportioned costs, Federal excise taxes on 
gasoline, oil, motor-vehicles, etc., are excluded as being taxes for the 
support of the general functions of government, as are certain portions 
of registration fees of the nature of personal property taxes. Motor- 
vehicle tax revenues which have been ‘‘legally’’ diverted also are ex- 
eluded, though results also are shown prior to making this last adjust- 
ment. After making all necessary adjustments, payments are found to 
have exceeded assigned costs by $108,000,000 in 1921-1932 and by 
$277,000,000 in 1933-37, or by $385,000,000 in the entire period 1921- 
1937. Payments first exceeded assigned costs in 1927. In terms of costs 
assigned to motor-vehicle users, the excesses were 0.6 percent in 1921-33 
and 3.1 percent in 1933-37. These percentages are negligible and are 
well within the limits of error present in the basic data used and the 
assumptions employed. For all practical purposes, it may be said that 
motor-vehicle users as a class have paid their way since 1927. Caution 
should be observed, however, in applying this conclusion to any individ- 
ual State ; consideration must be given to any special condition that may 
obtain there. 

Attention is next directed to the question whether all groups of 
vehicles paid their proportionate share of the costs. Analysis is neces- 
sary of the respective responsibilities of the different groups of vehicles 
(e.g., the passenger car and the large truck) for pavement costs (selection 
of pavement type, design of given types, and width and number of lanes), 
for costs incurred in lessening or eliminating grades and curvature, for 
costs of structures, and for maintenance expense, and consideration is 
given to the relative utilization made of road facilities by the several 
groups of vehicles and to other factors. After assignment of values to 
each of these factors, the aforementioned annual costs for 1932 and 
1937 are assigned to vehicle groups and comparison made with the pay- 
ments of each group. (See p. 27 of vol. I and p. 166 of vol. IV). 

For the benefit of the reader, the results obtained by use of cost 
allocation factors different from those employed in the report also are 
set out. They varyingly throw the greatest relative charges to the 
light vehicle, on the one hand, and the heavy vehicle, on the other. In 
this connection, Chairman Eastman, ‘‘speaking from the standpoint of a 
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mere lay observer who has had some opportunity to note the demands 
which private automobiles make upon the highways and the standards 
which have been followed in the construction of some which are devoted 
to their use exclusively,’’ observes that the theory advanced by the rail- 
roads under which a very heavy responsibility for road costs would be 
assigned to the heavier vehicles, ‘‘seems to me to be patently unsound.” 
He calls attention to the technical questions presented and states his be- 
lief that the conclusions of the report, involving, as next noted, a partial 
compromise with respect to the most controversial of the cost elements, 
are well supported. 

In presenting what is termed the ‘‘final comparison of costs and 
payments per vehicle,’’ a modification is made of the method of allo- 
cating the costs of flexible pavements and grading. The effect on the 
final results is not large, however, though a general shifting of costs 
from the smaller to larger vehicles occurs. The final results for 1932 
are set out below. 


TABLE 6.—COMPARISON OF COSTS PER VEHICLE, BY VEHICLE GROUPS, AS FINALLY DERIVED 
WITH PAYMENTS MADE, 1932 





Payments 

Cost Payments minus as- 

Class of motor vehicle and rated capacity per per signable 
wihide vehicle costs 





ee eee ei 
Taxicabs and other for-hire cars ..... sideman 61 81 $ 20 
School busses oe : 5 
Contract busses (seats): 


7 and less PD eileen ee 4] 56 15 

EE een seni Gapcoctilecncais 46 113 67 

Over 20 i eee 59 178 119 
Common carrier busses (seats) : 

(0 fee cual a 126 143 17 

Eanes 142 290 148 

Over 20 188 437 249 


Trucks (capacities in tons): 


Se 20 25 5 
Other private: 

TRE a eee 53 48 = 5 
Over 1% and less than 3, single .................... 67 92 25 
Over 1% and less than 3, combination ...... 104 133 29 
3 and less than 5, single 000.000.0000. 151 185 34 
3 and less than 5, combination ................. 129 206 77 
Ca cai cestashissseccinianinios 287 256 —31 
5, combination Bea pi es dol alaceccascenais 311 277 —34 
I I dash il nccSsicaceseryveseasestesndicvieses 316 358 42 
VE 5, COUTEEREE annonces cnsccccssccscoscsesees 372 457 85 

For-hire: 

1% tons and less .. eae eee 102 105 3 
Over 1% and less than 3, single ............... 152 178 26 
Over 1% and less than 3, combination ........ 157 226 69 
3 and less than 5, single (oS 251 282 31 
3 and less than 5, combination .................... 193 349 156 
ace Cakes rincckcipcesensncanecbanlens 457 403 —54 
Ce Ee 457 465 8 
Over ; single ........ pe dade, Go eas 499 594 95 
Over 5, SRL 545 832 287 








Minus sign = excess of costs over payments. 
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Only 5 vehicle groups did not pay their way in 1932. For 5-ton 
private and for-hire trucks the underpayment was $31 and $54, respect- 
ively; for 5-ton private combinations it was $34; for the school bus and 
114-ton and less private truck it was $5. These amounts are small in 
terms of percentage. The passenger car neither over-nor underpaid. The 
report calls attention to the margin of error inherent in calculations of 
this kind and cautions against applying the conclusions, based as they 
are on national conditions, to the situation in an individual State without 
allowance for possible differences in conditions. 

No detailed findings on this modified cost basis have been made 
for the year 1937. In general, it may be said that the lighter trucks 
would be assessed less and the heavier vehicles more, and that, consider- 
ing the upward trend in payments per vehicle and other changes, 1932 to 
1937, there would be one or two instances of slight underpayments in the 
case of the larger vehicles, with no underpayments in the case of light 
vehicles. 


Arr TRANSPORTATION 


The public aid conferred on scheduled air carriers, determined by 
subtracting the cost to the carriers of transporting the mail from the 
payments made by the Post Office Department, was found to have been 
$35,236,000 in the period July, 1930, to cancellation of the contracts on 
July 19, 1934, and $29,418,000 from the resumption of private operations 
in May, 1934 to July 30, 1938. The total for the 8 years was $64,654,- 
000. The average for the four years, 1935-38, was $7,247,000, compared 
with an average of about $9,700,000 per year in the period 1931-34. A 
much larger volume of air mail was handled in the latter than in the 
preceding period. 

Aids through the publie provision of airways, airway services and 
airports aggregated $55,777,000 in the period 1926 to 1938. If, however, 
the air-mail use of airways is not charged against the air lines, this total 
becomes $46,209,000. 

Aids to nonscheduled uses of airways and airports, other than Gov- 
ernment uses, aggregated $56,500,000 in the same period. 

It is recognized that the problem of finding the amount of public 
aid received by scheduled air carriers is an especially difficult one and 
that the methods used and amounts derived in the accompanying report 
are at best only approximate. (See remarks of Chairman Eastman at p. 
VIII of Foreword.) The results are subject to a considerable margin 
of error but show the general order of magnitude. 


INTERURBAN ELECTRIC RAILWAYS 


A brief discussion of the aids received by these carriers, but without 
specific findings, appears at pp. 32-33 of vol. I. 
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Pree LINES 


Nothing significant in the way of public aid is found in the case of 
pipe lines. The aid represented by certain occupancies of public domain 
has been removed from future consideration by reason of the recent 
assessment of charges for such occupancies (vol. I, pp. 33-34). 


NONPRODUCTIVE EXPENDITURES BY RAILROADS AND OTHER CARRIERS 48 
PossIBLE OFFSETS TO PusLic AID 


In the case of railroads, consideration is given, among other matters, 
to expenditures for the elimination and protection of grade crossings, 
alteration of bridges over navigable waterways by order of the War 
Department, Federal safety regulations, and civic and other public im- 
provements. It is concluded that the railroads are entitled to have a 
small part of their expenditures on safety devices considered in connee- 
tion with the public aids they have received, but not as offsets to such 
aids; that an indeterminate part of their expenditures for changing 
bridges over navigable waters and for grade-crossing eliminations and 
protection may be offset against aids and that other elimination expendi- 
tures may be considered in connection with aids but not as offsets; that, 
on the other hand, Federal assumption of practically the entire responsi- 
bility for hundreds of eliminations, particularly in recent years, has con- 
ferred public aid on the railroads; that to a minor extent, there may be 
offsets to aids in the case of track elevation work and civic and public 
improvements; and that, on the evidence available, no conclusions can be 
drawn as to any nonproductive expenditures which may have been in- 
curred in complying with full-crew laws. 

A brief review of the possibility that other forms of transporta- 
tion have incurred nonproductive expenditures leads to the conclusion 
that, if there have been such expenditures, they have been confined to 
motor transportation and that their amount is not subject to statistical 
measurement. 


CoMPARISON OF PusLic A1ips RECEIVED BY THE SEVERAL Forms OF 
TRANSPORTATION 


The analyses of public aids in the several reports cover a greater 
span of years in the case of some forms of transportation than in that 
of others, though each covers or substantially covers the entire history 
of the form of transportation with which it deals (if aggregate ‘‘expen- 
ditures’’ on waterway improvements be considered a rough measure of 
the cumulated aid in this field to date). However, it is necessary, for the 
purposes of a current comparison of aids, to bring all of the findings 
to as recent a year as possible. The chief difficulty is presented by the 
aids given railroads. Consideration is given to the effects of the many 
changes in the ownership of railroads, of reorganizations, of the rebuild- 
ing of properties out of earnings, and of abandonments of rail lines 
This analysis leads to the conclusion that ‘‘the net benefit now derived 
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by the railroads as a whole from the construction aids is small and prob- 
ably negligible.’’ (vol. I, p. 40.) With respect to this conclusion, Chair- 
man Eastman states: ‘‘The reasoning on this point is quite involved. It 
seems sound to me, but I have not been able to dispel some lingering 
doubts.’’ The report finds that in a current statement of public aid to 
railroads the principal items are the R. F. C. and P. W. A. loans, the 
value accruing from the use of public domain, and that part of the 
current aid to water transportation that can be assigned to the railroads 
on the basis of their use of waterway improvements. 

With the foregoing adjustment in mind, the following comparison 
of the aids is obtained. 





Agency, and form of aid Amount Percent 


Steam railroads, 1936: 
R. F. C. and P. W. A. loans 
Use of waterway improvements 
Use of public domain 





— 
Wm 
www 


_ 
Oy 3 
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Water transportation: 
General waterway improvements, less $2,850,000 as- 
signed to railroads, 1935 
ray on operations of Inland Waterways Corporation, 


Loss on operations of Panama Canal, 1936 ............. 
a to and mail contracts of domestic shipping lines, 


eee 


Air transportation : 
Scheduled air transportation, 1936 $ 14,433,000 
Domestic civil air transportation other than scheduled 
air transportation, 1936 7,020,000 


LE a 


Motor-vehicle transportation, operators of certain groups 
hi Nt a a eR TER NRE tii done (c)$ 8,000,000 


Grand total ccc  $193,616,000 100.0 


—_ 


.(a)Less an indeterminate amount for offsetting pometetanies expenditures, plus 
an indeterminate amount for aid represented by Federal grade-crossing expenditures, 
each for the year 1936. 
(8)Duplication arises from inclusion of municipal terminals used by Inland 
aterwavs Corporation with all public terminals. 
(c)This figure is based on the findings in Vol. IV, p. 153, for the vear 1932, on 
the “modified” basis; on the “unmodified” basis the total was about $40,000,000 in 
32. Tf somewhat overstates the amount which should be set up for 1936. 
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In using the foregoing comparison, consideration may properly be 
given to the fact that carriers by water, air and highway pay no taxes 
for the support of the general functions of governments on the publicly. 
provided facilities which they use.* This fact does not have a bearing 
on the amount of public aid received but it does enter into the picture 
as a factor in the terms of competition between agencies of transportation 
which provide their own right-of-way facilities and those which do not. 
For the convenience of the reader, the amounts of such taxes, computed 
at 1.25 percent on the remaining unamortized costs of publicly provided 
facilities (or, in the case of highways and streets, the gross underpay- 
ment arising from the inclusion of taxes found for those vehicles which 
failed to meet assigned costs plus taxes—vol. IV, p. 154), may be set 
down as follows: 


Waterway improvements (1935) 
Inland Waterways Corporation (1935) 


Total, eliminating duplication 
Air transportation: 
transportation, 1936 ... 


Total . Se Wiican aadestenet tee ates asco ase aati aa lara a 960,000 
Motor-vehicle transportation, certain groups of vehicles, 1937(a) 58,000,000 


Total rare ie aa ao er $79,180,000 


EVALUATION OF EFFECTS OF PUBLIC AIDS TO 
TRANSPORTATION 


These findings as to the relative amounts of public aid conferred on 
the several forms of transportation necessarily lead to comparisons and 
evaluations of the effects, good or otherwise, produced by the aids. To be 
considered first are the effects on carriers, and then those on the public. 


(1) Benerirs From Pusuic Arps To TRANSPORTATION 


The aids given the railroads contributed substantially to the finane- 
ing of the early lines and in several instances met a large part of the 
cost of construction.® Commissioner Eastman points out, in this con- 


(a)For motor-vehicle users as a class the tax charge in 1937 was approximately 
$102,685,000. If they could properly be considered in the determination of public 
aid, taxes would be more than offset by the adjusted overpayment of $110,722,000 
shown at p. 160 of Vol. IV. However, had taxes been considered in earlier years, 
this adjusted overpayment would be considerably reduced. The gross underpay- 
ment (Vol. IV, p. 154) of certain vehicle groups that would result solely from the 
consideration of taxes would be approximately $58,000,000 

4An exception should be noted in the case of carriers using the Panama Canal 
= Vol. I, p. 24) and also a minor exception in the case of highways and streets 

see footnote 69, p. 54 of Vol. 1). Also, it appears that certain carriers by water 
escape assessment of taxes on their floating equipment (Vol. III, p. 167). 

5 Estimates of the relation of the aids to such costs are given in Vol. | at p. 9 

and in more detail in Vol. II. 
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nection, that the public aid given the railroads, ‘‘while it now seems 
comparatively small in comparison with the size of the industry, was of 
much greater relative magnitude at the time when it was extended.”’ 
(Foreword, p. VIII.) 

The R. F. C. loans in many cases conferred immediate benefits on 
owners of railroad securities and in various instances represented efforts 
to forestall receiverships. P. W. A. loans in some eases led to a reduction 
of fixed charges and in all cases enabled the railroads to carry forward 
maintenance work or acquire facilities by which they were advantaged. 

Construction of railroads in undeveloped sections occupied at least 
10 and possibly as much as 15 years earlier than would have been the 
case otherwise, though in some cases aid was given which was not needed 
to secure construction and in other less important though numerous in- 
stances, construction would never have occurred without public aid. 

The benefits to the public, and to the granting governments as 
representatives of the public, which flowed from the aids given to bring 
the railroads into the undeveloped sections of the country unquestionably 
were very large. In the nature of things, nothing comparable has been 
accomplished by the aids given other forms of transportation. New 
ground can be broken only once; the opening of the West was an under- 
taking without parallel in our transportation history, and the encourage- 
ment of north and south rail transportation in the interior of the 
country had important effects on our national life. 

The report sets out data relative to reductions in transportation costs 
and improvements in service made possible by the railroads, and as to 
the settlement of lands, growth of cities, rise in property values, and 
political unification thereby brought about. 

Inland waterway improvements of the last three decades have laid 
the basis for a revived water transportation industry. Common carrier 
service on inland waterways has not produced adequate profits. Severe 
competition has been experienced from the railroads and from contract 
and private carriers by water. Private carriage has been profitable, and 
the same is generally true of contract carriage, as that term is used in 
the trade. Generally the same is true of improvements of coastal and 
Great Lakes harbors and channels commonly of greater age. The rail- 
roads derive benefits from waterway improvements. 

Water transportation early lost its pioneering role to the railroads. 
The rejuvenation of the inland branch of such transportation in the 
past few decades had for its objectives (1) the relief of other agencies 
of transportation believed to be unable to cope with the volume of traffic 
that would be available; (2) the control of the rates of these other car- 
ners; and (3) the provision of cheaper transportation. The first ob- 
jective has proved unnecessary; the second, in the form of so-called 

indirect benefits’, has been achieved in greater part than the third. 
he incidence of the benefits is traced, both in relation to the carrier, 
shipper and consumer, and geographically. Attention is called to the 
advantages derived by the large shipper and to the fact that the benefits 


accrue for the most part within territories in close proximity to the 
improvements. 





I. C. C. PRACTITIONERS’ JOURNAL 





While public aid is of limited extent in the highway field, the 
facilities that have been provided have made motor-carrier operations 
possible and have given the public a better service at a lower cost to it. 
Passenger-carrier operations show better earning power than those of 
for-hire property carriers. Railroads are interested in many motor. 
carrier operations. For the most part, motor transportation has not 
played a pioneering role in the sense of opening up new territory, but 
it has created new travel and recreational habits, reduced sectionalism, 
and made an important contribution to business operations. 

Scheduled air transport, brought into being largely by public aid 
and prior Government experimentation and operations, is now moving 
toward a period of some prosperity. The unique contribution of this 
branch of transportation, speed, is of importance to many. 

No mention of the effects of public aids to electric railways and 
pipe lines is necessary. 

All forms of transportation can contribute to the national defense, 


(2) Tue OTHER SIDE OF THE PICTURE. 


Public aid has created many problems for carriers, shippers, and 
the public. Some are of historical interest only, but others are of very 
real importance today. The latter are mainly discussed at a later point. 

The public aids given to the railroads inevitably led to an overbuild- 
ing of lines, often with disastrous effects on owners of railroad securities, 
with harmful effects on shippers, and at least temporarily harmful effects 
on owners of agricultural lands. Financial practices which brought 
censure many years ago also had their basis in part in the aids given. 
The net result of the aids policy was, however, heavily on the credit 
side of the ledger. 

The costs of conducting common, contract and private services, 
developed in ch. V of vol. ITI, plus the unit costs of the improvements, 
when compared with the costs of rail transportation, indicate that the 
greater number of inland waterway improvement projects entail larger, 
and in some cases very much larger, over-all costs than those represented 
by the railroad ‘‘yardstick’’. From a broad viewpoint, heavy expendi- 
tures have been incurred in order to provide advantages for particular 
sections, localities, or shippers. The use of these facilities without 
direct cost has set up many repercussions, felt not only by competing 
rail carriers but also by seetions, localities, or individual shippers not able 
to make use of the facilities. Large shippers are best able to take ad- 
vantage of the facilities. A large increase has occurred in the volume 
of public capital permanently removed from the assessor’s reach. 

In this connection, Chairman Eastman refers to the fact, mentioned 
by proponents of waterways, that rate cutting by competing modes of 
transportation lessens the traffic the waterways can command and thereby 
increases the over-all unit costs. He adds, however: 


“Whether the railroads and other competing carriers retain the traffic at 
reduced rates or lose it entirely, in either event they are clearly hurt, an 
obviously this injury is something which must be taken into account in weigh- 
ing the net public benefits. It may be conceded that the introduction of more 
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efficient or economical means of transportation ought not to be prevented to 
save existing carriers from injury, for otherwise progress would be stopped. 
However, in determining whether a new means of transportation is actually 
more efficient or economical, plainly all the costs which are incurred in making 
it available must be taken into consideration, and not a part of them only. 

“I find, I confess, some difficulty in thinking this problem through. In 
determining whether a new waterway should be constructed, the essential ques- 
tion, it seems to me, is whether, assuming no reduction in the normal rates of 
competitors, it would make available new means of transportation which could 
function, taking all costs into consideration, more economically than existing 
means. I realize, however, that this would often be a most difficult question to 
answer. So far as existing waterways are concerned, | am much inclined to the 
opinion that tolls of some amount should be assessed for their use, upon condi- 
tion that competitors increase their rates by like amounts. I would not at the 
start advocate, in most instances, fully compensatory tolls, but only such as it 
is believed the traffic will be able to bear, leaving future policies to be deter- 
mined in the light of experience.” 


The improvement of highway and street facilities for transportation 
purposes also has increased the volume of public, non-taxed capital. The 
finding that public aid to motor-vehicle users as a class has been absent in 
recent years does not necessarily provide assurance that such will be the 
ease in the future if expenditures continue at their present rate. The 
accident record has been appalling and certain nuisances have been 
created. Far-reaching changes have been effected in marketing methods, 
felt particularly by agencies which are tied to rail service. To date, the 
net effect of these changes has not been measured with any degree of 
finality. 

Air transportation has not reached a size that makes it a serious 
“problem’’. Its economic strength remains to be tested. Projects which 
call for large additions to the aids heretofore given require careful ap- 
praisal. 

Aids to electric railways and pipe lines have not presented import- 
ant public problems.® 

The final chapter of vol. I, Problems Presented by Public Aids to 
Transportation, is divided into two parts, as indicated below. 


A. PROBLEMS HAVING TO DO WITH TRANSPORTATION 
FACILITIES NOW AVAILABLE 


Here the problems relate essentially to what can be done, considering 
the transportation facilities and services now available and the extent 
to which they are dependent on public aid, to bring about the maximum 
practicable degree of order in transportation and fairness in interagency 
competition. 

_ There is basically a surplus of transportation facilities. When to 
this condition is added the fact that agencies which attempt to pay 
their way are forced to compete with agencies which do not, a serious 
situation, most severely felt by the railroads, results. Four lines of 
attack are possible. 


—_—_—.. 


SA summary of the benefits conferred by public aids and of “the other side of 
the picture” appears at pp. 53-54 of Vol. I. 
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(1) Removau or Arps To WATER AND OTHER ForMS OF TRANSPORTATION 


The question of tolls for the use of waterways is discussed in vol. III 
and at pp. 55-58 of vol. I. The arguments, pro and con, are presented 
and analyzed. The conclusion is reached that, while considerations of 
sound economies require the assessment of tolls, an effort to collect tolls 
sufficient to recover full costs would be self-defeating in most cases and 
that at best only limited collections can be made at this time. (See also 
quotation from foreword at p. 31, above.) Detailed study should be 
given the subject, however. Abandonment of waterway improvements 
as an alternative to the charging of tolls is an academic question. 

Local sharing of the costs of waterway improvements is desirable, 
but there is no present likelihood that it will be carried far. 

The Inland Waterways Corporation has incurred large deficits, 
though it has conferred benefits on shippers of a larger aggregate amount. 
Its competition with the railroads lacks a sound economic basis. The 
report on its operations has not suggested any specific course of action 
to be followed, but it is emphasized that the Government is losing money 
thereby and will indefinitely continue to do so. 

Aids to air transportation have not caused much specific criticism. 
Aid through the air-mail contracts is declining and it is to be expected, 
as time goes on, that it will be removed so far as all except certain light 
traffic lines are concerned. Aids through public provision of airports 
and airways doubtless will increase. The users should bear a fair por- 
tion of the costs of the facilities and services so provided. Efforts 
should be made, when the air-transport industry becomes more firmly 
established, to require it to pay its way. Nonscheduled flying should be 
looked to for greater payments. 

Individual States should carry forward studies of the relation of 
motor-vehicle payment to costs incurred in behalf of motor-vehicle users 
as a class and of particular groups of motor-vehicle users. 


(2) LIGHTENING THE BURDEN OF THE RAILROADS. 


In view of the conclusions reached above, attention may more ap- 
propriately be given to three forms of relief sought by the railroads. 
These proposals do not, however, have their basis solely in the aids given 
to competitors. Moreover, there should be a determination of the pub- 
lic’s interest in the railroads and of the extent to which railroad plant 
no longer is required in the service of the public. 


(a) LIGHTENING THE Tax BURDEN OF THE RAILROADS 


The extended discussion of the taxation of railroads in part II of 
vol. II leads, among other things, to the conclusion that, while the rail- 
roads are not the most heavily taxed of the industries reviewed, they are 
taxed somewhat above the average. Relief for the railroads, beyond that 
given them under depression conditions, is mainly a matter for State and 
local units of governments to consider. Taxation by the latter, almost 
wholly in the form of ad valorem taxes, is of such a nature that rela- 
tively little can be expected except as issues are made of particular 
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TION situations under the customary tenets of taxation and accepted adminis- 
trative and legal procedures. Federal intervention could not proceed 


. Tit far without a constitutional amendment that would permit a high degree 
nted of Federal supervision over, or direct participation in, State and local 
Ss of fnance. Simplification of taxing procedures is needed; Federal authori- 
tolls ties could aid in such work. Federal taxes, not a large part of the total 
and paid by railroads, have not created a general problem, though certain 
also special taxes have caused difficulties and remedial measures have been 
1 be taken by Congress. 
ents Chairman Eastman (Foreword, p. VI) has indicated, that, while 
the reasoning seems sound, he has ‘‘some lingering doubts’’ about the 
able, conclusion that relatively little can be done by the Federal Government 
a to help the railroads with their tax problems. ‘‘ Difficult legal and con- 
cits, stitutional questions are here involved, which I have not thoroughly 
punt. explored. ’’ 
The 
‘ton (b) Rexier or RarRoaps From THE BURDEN OF NONPRODUCTIVE 
—e EXPENDITURES 
‘ism. Expenditures for the reconstruction of railroad bridges in connec- 
sted, tion with navigation improvements are considered nonproductive in part 
ight by the railroads. Fear is expressed as to the consequences of further 
orts expenditures of this kind which seem in prospect. Changed conditions 
por- in transportation indicate that the Government might well modify its 
orts doctrine that the railroads must assume the entire risk that waterway 
mly improvements requiring alteration of bridges will be made, and adopt 


d be arule that the railroads should pay only in proportion to the benefits 
they will derive in given instances. 

n of The marked increase in the use of motor vehicles has caused a 
sers gradual change over a period of years in the conception of how the re- 
sponsibility for the elimination of grade crossings should be assigned. 
Court decisions, greatly enlarged Federal expenditures for this purpose, 
and recent State legislation are expressions of this change. Large further 
expenditures are required. Costs should be apportioned according to the 
ap- benefits respectively to be realized by the railroads, the Federal Govern- 
ads. ment, State and local governments, communities and individual property 
iven owners. 

pub- The terms of responsibility differ somewhat in the case of crossing 
lant protection and track elevation or depression. Determination of the rail- 
roads’ share of expenditures of the latter type and of those for civic and 
public improvements is primarily a subject for negotiation with local 
units of government. No definite findings are made with respect to the 
economic effects of full-crew laws. 








404 I. C.C. PRACTITIONERS’ JOURNAL 





(c) Revrer For Ramroaps THrRoucH Repeat or ReEDuCcED-Rate 
Provisions oF LAND-GRANT ACTS 


With certain exceptions, the land-grant acts set up a contractual 
requirement that the railroads carry the mail and Government troops 
and property at reduced rates, so far as transportation occurs over the 
specific lines that were aided. However, equalization for competitive 
reasons by other carriers has spread the influence of this requirement 
over large areas. The volume of Government traffic has increased beyond 
expectations and the effects of further increases are feared by the rail- 
roads. Relief of the railroads from their contractual obligation would 
be a gratuity and at best would not be of important benefit except over 
a long period of years. Loss of traffic to other forms of transportation 
is to be expected in some cases if the change is made. The Government 
has obtained substantial direct benefits in this way over a period of about 
85 years; indirect benefits conferred through the land grants have been 
far in excess of the aid given, as measured in this report. The railroads 
urge that the Government can afford to be generous under these circum- 
stances and that they need whatever financial relief can be afforded now 
or in the future. Approval of the proposed repeal has been given by 
representatives of shippers. The report, considering all of the factors 
involved, concludes that repeal would be in the public interest. It also 
discusses the questions of equity involved with respect to permitting 
lands to pass under claims which still are unadjusted and as to the re- 


linquishment of left-over lands, in the event the Government abandons 
its contractual rights. 


(3) Ramroap Use or Facinities Provivep THroven Pusiic Ap 


Another possible way of lessening the present differences in the 
competitive status of the railroads and other carriers would be to enable 
the railroads to make use or greater use of the facilities whose cost is 
borne in whole or part by the public. 

Railroads now make extensive use of harbor and channel improve- 
ments, are engaged directly or indirectly in motor carrier operations, 
and have certain minor interests in air transportation. The Panama 
Canal Act of 1912, the Denison Act of 1928, the Motor Carrier Act, 1935, 
and the Civil Aeronautics Act of 1936 set up prohibitions or restrictions 
on rail entrance into other fields of transportation. No modification of 
present policies or of procedures which enable administrative agencies 
to apply the announced policies of Congress to specific situations is in- 
dicated as required in the public interest. 


(4) A Proeram or Pusiic Arps For Ramroaps 


In view of the findings summarized above as to tolls, nonproductive 
expenditures, taxes, and railroad use of publicly provided facilities, it 
is appropriate to consider the possibility of directly aiding the railroads, 
whether to compensate for differences in the aids they currently receive 
and those given their competitors (‘‘compensatory aid’’, estimated at 

~about $150,000,000 a year) or as a means of relieving distress, whatever 
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its cause. Proposals have been made looking to Government assumption 
of a part of roadway and structure costs and to other direct aids. The 
railroads, while receptive to further Government loans on more liberal 
terms, are definitely opposed to direct aid, fearing that it might lessen 
their stewardship and their opportunity to press for removal of aids 
to their competitors. Congress has shown no substantial interest in such 
a program. At this time, the proposals made have served mainly to 
reveal the severity of the impact on the railroads of aid to competitors, 
of depression, and of the basic decline in the rate of increase in the 
demand for transportation in general. 


B. CONSIDERATIONS AND PROCEDURES WITH RESPECT 
TO ADDING TO TRANSPORTATION FACILITIES 


The analyses presented in the underlying reports have shown that 
the facilities provided with public aid have conferred little public benefit 
in certain instances, have added to an existing surplus of facilities, have 
set up repercussions felt in many parts of the transportation structure, 
and created a demand for further public aids to offset the effects of 
those already given. The conditions of uneconomic competition which 
such aids have created appear likely to be perpetuated. Under these 
circumstances, it is appropriate to offer some suggestions as to lines of 
approach to thoroughgoing appraisals of the merits of specific projects 
as they are pressed for consideration in the future. 

A survey of probable expenditures for additional investments in 
transportation facilities indicates that they may considerably exceed 6 
billions of dollars by 1950. On the other hand and barring relatively 
limited points or sections, under-utilization of existing facilities is 
chronic. Obsolete and duplicated facilities contribute to this surplus. 

The report next turns to planning in transportation, defined as 
“a deliberate, calculated effort to measure future transportation needs 
and, considering the capabilities of facilities in use, to choose that means 
which, in the public interest, will meet these needs in the most economical 
and efficient manner.’’ Planning in this sense has been of limited extent, 
partly by reason of the age of certain facilities, the pressures which 
have produced others, the multiplicity of agencies providing facilities in 
still others, and of rapid technologie changes in some cases. The Govern- 
_ itself has contributed perhaps the most disturbing of the unplanned 
elements. 

Planning should be as broad as the forces which produce the prob- 
lems to be coped with. For all problems advisory Federal participation 
is desirable; for some problems active Federal participation is essential. 
Coordination of Federal, regional, State and local planning activities is 
exceedingly difficult, for the reason, among others, that States and their 
subdivisions frustrate sound planning by their individual and collective 
efforts to secure Federal funds for purposes which are basically incon- 
sistent with planning objectives. 

Whether or not formal ‘‘planning’’ will be possible, it is essential 
that there be at least continuing studies of trends in transportation and 
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of the factors which explain them, and that efforts be made to set up 
standards and objectives by which the merits of given projects can be 
appraised. Regulation can do much toward bringing about the objectives 
envisioned by planners; on the other hand, it can frustrate planning ob- 


jectives. 


SUGGESTIONS AS TO METHODS AND CRITERIA TO BE USED IN APPRAISING 
PROPOSALS FOR ADDITIONS TO TRANSPORTATION CAPACITY 


These suggestions embrace the following: 


(a) Need for definite, searching statements of the objectives to be served by 
ven projects. 

(b) Determination of whether the objectives are in the public interest. 

(c) Determination of whether the objectives will be realized: 


(1) Has there been adequate exploration of the physical features of the 


(2 


plane 

Have the costs, however they are to be borne, been estimated as accu- 
rately as possible? Here a distinction is drawn between the criterion 
of “private costs,” essential for planning in a competitive economy, 
and that of “Government costs,” of interest after a project has been 
authorized. Costs of carrier service must also be estimated. 

Will the costs be lower than those of existing agencies of transportation? 
Attention is especially called to the appraisal technique developed in 
chaps. III-VI of the volume on water transportation. 

Will the benefits be realized? Projects which have not fallen by the 
wayside as the result of testing of the kinds indicated above need 
final testing of this nature. Two conditions are assumed: (1) That the 
user will pay for the facilities placed at his disposal. Consideration is 
here given, among other things, to the economic strength of the various 
branches of transportation, as indicated by trends in their traffic, 
ability to pay for existing facilities, and, in the highway field, to the 
future course of motor-vehicle registrations. It is concluded that 
“if the worthwhileness of future improvements were to be subjected to 
testing on strictly economic grounds, extremely few waterway im- 
provements would be justified and proposals for further public expendi- 
tures to add to air and highway facilities would require most critical 
examination.” (2) The other condition is that in which the user is 
not expected to pay. Here the only test is the extent 
of the use, which in turn depends on the advantages offered 
and the extent of the potentially available traffic. There have been 
many disappointments in the past, accounted for in oy by reductions 
of the rates of competing forms of transportation. This condition leads 
to efforts to justify projects on the ground that they will confer indi- 
rect benefits of this kind. The lack of definite data to serve as ele 
ments of a forecast of what will transpire has permitted uneconomic 
projects to escape rigorous testing. It is observed, incidentally, that 
the proposal, sometimes made, for paying the railroads in order that 
they may reduce their rates in an amount equal to the savings expected 
to accrue from a given project lacks practicability. 


The need for an independent review agency, acting as ap arm of 
the appropriating branch of the Government, to be informed on trends 
in transportation and to report on any project before its approval or 
disapproval, is stressed. Such an agency would also serve as a means 
of contact with the States on problems of joint interest and would tend 
to encourage the establishment of similar agencies in the States. 


Other considerations bearing on the further addition of transporta- 
tion capacity are as follows: 
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(a) The general sources from which a desire or need for additional transpor- 
tation facilities may come. These sources are found to be (1) changes in 
technology, which set up the least disputable claim for favorable public 
consideration; (2) the rate of growth of population, the reduction in which 
has caused a basic change in the outlook for transportation, and changes in 
the economic character and geographic situs of production (“decentraliza- 
tion of industry”), all of which bear on the future demand for transpor- 
tation service in the aggregate; and (3) a desire to gain competitive 
advantage. 

(b) Trends in expenditures for transportation, which have been estimated 
roughly to have grown to nearly a third of the national income of a recent 
year, including, of course, passenger car use; and 

(c) The financial condition and requirements of governments in the decade 
ahead, with indication of the burden of present indebtedness and its bear- 
ing on ability to pay for additional transportation facilities. 


Mention also is made of the problem of finding sound bases for the 
distribution between strata of governments of costs other than those 
assigned to the users of given facilities. Federal grants in aid, $8,000,- 
000 in 1912, aggregated (aside from emergency relief grants) $335,000,- 
000 in 1937. Consideration of principles to govern such distributions 
dates from at least the report of the Inland Waterways Commission 
(1908) ; certain efforts toward defining such principles have been made 
in recent years, but without any marked degree of success. Exclusive 
Federal responsibility for the development of airways is indicated; on 
the other hand, local participation in the provision of airports is ap- 
propriate. Local cooperation has occurred in the case of waterway 
improvements and through the provision of terminals, but greater 
cooperation, with proper consideration of benefits conferred, is essential. 
Federal participation in primary road construction on a 50-50 basis (up 
toa defined maximum expenditure per mile) is of long standing. Like 
sharing of the cost of improving secondary roads may not be appropriate. 
States and their subdivisions also have perplexing questions respecting 
the sharing of costs. There is need here for defining the interest of a 
given State in its different road systems, of setting up the definite ob- 
jectives which road grants are to serve, and of defining the limits of 
motor-vehicle user responsibility. In both the Federal and State field 
there is need for case studies, which may in turn lead to generalizations 
as to the relative responsibilities of different strata of government for 
given types of expenditures. Percentages so derived would be useful 
guides for the future, but they could be applied in particular instances 
only after careful consideration of all factors there involved. 

The general report concludes with an economic analysis of proposed 
superhighways, of the so-called ‘‘master plan for free highway develop- 
ment’’, and of a proposal for a national system of airports. These 
analyses are made in an effort to apply, concretely, the methods of ap- 
praisal hereinbefore outlined. 

The several reports contain much statistical and other material of 
value in studies dealing with many aspects of transportation. Each has 
a bibliography and index. 

The four volumes may be obtained from the Superintendent of\ 
Documents, Washington, D. C., for $2.40 per set (paper covers). Indi- 
vidual volumes will not be sold. 












Commissioner Porter Addresses Washington 
Chapter 


The District of Columbia Chapter of the Association was honored at 
its March meeting by an address by Commissioner Claude R. Porter. 
The Chapter is particularly interested at this time in the subject of ade- 
quate findings of fact by administrative agencies, and it selected Com. 
missioner Porter to speak on this subject because of his long experience 
in the field of regulation and because of his national prominence due to 
the many important legal positions which he has occupied. The facet 
that Commissioner Porter feels so strongly on this subject gives practi- 
tioners hope that his ideas may be adopted eventually by his colleagues. 
“ brief outline of his remarks will be found in the next succeeding 
article dealing with Findings of Fact. 





Findings of Fact In Interstate Commerce 
Commission Reports 


Commissioner Porter Emphasizes Importance of Such Findings 
By Wrevur La Rog, Jr. 


The question of adequate findings of fact in I. C. C. reports has 
been given a new impetus by the decision of the United States Supreme 
Court in Mayo v. Lakelands Canning Company, Advanced Sheets Vol- 
ume 84, Page 481. In its decision in that case, the Supreme Court ad- 
ministered a severe rebuke to a District Court in the State of Florida 
for failing to make the explicit findings called for by Rule 52(a) of 
the Rules of Civil Procedure. The Court said: 


“The observations made in the course of the opinion are not, in any proper 
sense, fifidings of fact upon these vital issues. Statements of fact are mingled 
with arguments and inferences for which we find no sufficient basis either in the 
affidavits or the oral testimony. 


__ It is of the highest importance to a proper review of the action of a court 
in granting or refusing a Poe injunction that there should be fair com- 
pliance with Rule 52(a) of the Rules of Civil Procedure.” 


The Court, apparently very much displeased with the manner in 
which the case had been handled by the District Court, and particularly 
displeased with the lower court’s failure to make separate findings of 
fact and conclusions as required by the rule, reversed the decree and 
remanded the case to the court below with instructions to handle it right. 

The comment of the Supreme Court upon statements of fact which 
are ‘‘mingled with arguments and inferences’’ will bring to the mind of 
the practitioner the numerous instances in which the Commission, instead 


of making findings of fact, says, ‘‘it is contended by complainant,’’ or © 


‘*it is suggested upon this record that.’’ In other words, the tendency 
is to substitute mere recitals of contentions for the findings of fact 
which the law clearly contemplates and which are indispensable in the 
administration of a statute by an expert administrative agency. 
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Rule 52(a) of the Rules of Civil Procedure, which constitutes the 
basis of the spanking given the Florida court, reads as follows: 

“In all actions tried upon the facts without a jury, the court shall find the 
facts specially and state separately its conclusions of law thereon and direct the 
entry of the appropriate judgment; and in granting or refusing interlocutory 
injunctions the court shall similarly set forth the findings and conclusions of law 
which constitute the grounds of its action. Requests for findings are not neces- 
sary for purpose of review. Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the opportunity of the trial court to 
judge of the credibility of the witnesses. The findings of a master, to the extent 
that the court adopts them, shall be considered as the findings of the court.” 


The attitude of the Supreme Court toward adequate findings of 
fact in Interstate Commerce Commission reports is illustrated by the 
decision in Beaumont, 8S. L. & W. R. Co. v. United States, 282 U. 8. 74, 
wherein, at page 86, it said: 

“The general statements in the reports to the effect that the Commission in 


reaching its conclusions considered all the pertinent evidence add nothing to the 


prima facie presumption that generally attends determinations of the Com- 
mission. 


. . . Complete statements by the Commission showing the grounds upon 
which its determinations rest are quite as necessary as are opinions of lower 
courts setting forth the reasons on which they base their decisions . . . And we 
have recently emphasized the duty of such courts fully to state the grounds 
upon which they act.” 

In Florida v. United States, 282 U.S. 194, 215, Chief Justice Hughes 
said : 


_“ . . . The Commission is the fact-finding body and the court examines the 
evidence not to make findings for the Commission but to ascertain whether its 
findings are properly supported.” 


In an address delivered on March 19 before the Washington chapter 
of the Practitioners’ Association, Commissioner Claude R. Porter was 
emphatic in contending that there is a clear duty resting upon admin- 
istrative agency to make findings of fact, especially when requested to 
do so by the parties. He expressed himself as being dissatisfied with a 
too general policy of writing a report filled with mere comments, in- 
ferences, and recitations of contentions. He advocated clean-cut findings 
of fact, separated from the conclusions. He also urged the practitioners 
to cooperate by preparing their briefs in such a manner as to lay the 
foundation for adequate findings. He reminded his hearers of the pro- 
visions of Rule XIV(a) which provides that each brief should ‘‘include 
requests for such specific findings as the party thinks the Commission 
should make.’’ 

Unfortunately, practitioners have often been discouraged in this 
matter, because their requests for specific findings, even when sup- 
ported by reference to the record, have frequently been ignored by the 

ommission. As a result, the rule is probably honored more now in 
the breach than in the observance. It is to be hoped that the stern 
admonition given by the Supreme Court to the Florida court will make 
the administrative agencies more careful in this matter than they have 
heretofore been, and make practitioners more scrupulous in complying 
with the rule as to briefs. 





How Should Decisions of Divisions or of the 
Entire Commission Be Referred To 
In Briefs and Oral Arguments? 


Question often arises as to how decisions of Divisions of the Com- 
mission or of the entire Commission should be referred to in briefs and 
oral arguments in order to be accurate, not to mislead, and not to fritter 
away too much space or time. Considerable light on the subject is pre 
sented in the following correspondence. (In this connection, observe 
that under the authority of section 17(6) of the Interstate Commerce 
Act, a proceeding may be referred by the Commission to an individual 
Commissioner for consideration and disposition; and though decided by 
the individual Commissioner, the decision bears the salutation ‘‘ Report 
of the Commission.’’ Illustrations: National Radiator Corp. v. Penn. 
sylvania R. Co., 237 I. C. C. 128; American Woolen Co., Inc. v. Boston 
& M. R., 237 I. C. C. 186.) 


NORTHERN PACIFIC RAILWAY COMPANY 
Law Department 
St. Paul, Minn. 


February 24, 1940. 
Hon. Clyde B. Aitchison, Commissioner, 


Interstate Commerce Commission, 
Washington, D. C. 


Dear Sir: 


For some time I have been troubled, in preparing briefs and other 
documents for filing with the Commission, and also in presenting oral 
argument, as to the correct and proper manner of referring to decisions 
of the several divisions of the Commission. 

Is it considered proper in referring to a report of one of the Di- 
visions to say that such decision is by the Commission, or should atten- 
tion be called in all instances to the fact that the decision referred to 
has not been reviewed by the entire Commission ? 

In the absence of consideration by the entire membership of the 
Commission, does a decision by a Division have the same standing as & 
report by the entire Commission? 

Should the consist of a Division be referred to in addition to the 
number assigned to it, inasmuch as the membership changes from time 
to time? 

Your views on this subject will be greatly appreciated. 


Respectfully yours, 
ConraD OLSON, 


Commerce Counsel.’’ 
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‘*February 27, 1940 
Mr. Conrad Olson, 
Commerce Counsel, 
Northern Pacific Railway Company, 
§t. Paul, Minnesota. 


Dear Mr. Olson: 


In your letter of February 24th you ask advice as to the manner 
of referring to decisions of Divisions and of the entire Commission, 
both in briefs and oral arguments before a Division or the Commission. 
This is, of course, not a matter of rule, and the answer must in general 
be that counsel doubtless will wish to make his argument as clear as 
possible. It is misleading when counsel in argument before the Com- 
mission refer to Division reports as what ‘‘you’’ held; and it is con- 
fusing to the sitting Division to have cases cited to it as what ‘‘you 
held’’ when in fact some other Division of the Commission had rendered 
the decision cited. It seems to me that in oral arguments before the en- 
tire Commission, references to particular cases ‘‘in which you held”’ 
toa particular point, should be reserved for those cases which the Com- 
mission as a whole had decided, and when the citation is to the report 
of the entire Commission—disregarding the shifts of membership which 
occur from time to time. In oral arguments before the entire Commis- 
sion, other reports than those made by the entire body should be cited 
with some reference to the Division which made the report. Counsel 
may add, if he desires, that rehearing was denied by the Commission: 
if the ease has been reopened and is pending, or was reopened and in 
any respect modified, as a matter of both ethies and efficiency, that fact 
should be stated. The same principles would apply when the oral argu- 
ment is before a Division: references to what ‘‘you held’’ in such case 
should be reserved for decisions by the sitting Division, ignoring changes 
in membership unless some significance is to be attached to the change 
in composition of the Division. Cases decided by the Commission can 
be readily identified as those in which ‘‘the Commission held’’ or ‘‘the 
entire Commission held,’’ or ‘‘the Commission held, modifying the 
earlier decision of Division... ”’ 

The same principles, it seems to me, would doubtless be in the 
mind of the writer of a brief. If followed, these suggestions would as- 
sist in the appraisal of an argument. 

Decisions of Divisions of the Commission, within the limits of the 
delegation of work and functions to them, have the force of decisions of 
the Commission, unless modified or overturned by the Commission. See 
Section 17 of the Act. The legal force of a decision and who made 
the decision, are different matters, and precision in statement would call 
for recognition of this distinction. As to the standing of a decision 
of a Division, not afterwards considered by the entire Commission, we 
have to bear in mind that we are dealing with two classes of cases: 
those in which the particular subject matter has been exclusively dele- 
gated to the particular Division which has acted on the subject matter; 
and those in which the particular Division has acted under a delegation 
of authority from the Commission, but the same question or principle 





412 I. C.C. PRACTITIONERS’ JOURNAL 





later arises in another controversy before a different Division. In this 
latter class of cases, the decision of one Division can not bind another; 
all sitting Commissioners must act upon their individual official respon- 
sibilities. But in such cases the earlier decision by another Division 
will receive due respect as authority, albeit not controlling. In the for. 
mer class of cases, the decision of the Division having exclusive juris- 
diction and acting within the scope of its delegated authority is accorded 
the same respect by other Divisions as if made*by the Commission, until 
the particular decision or the principle involved are questioned before 
the Commission itself. The line is not difficult to draw, particularly 
when we consider the very limited application given by the Commission 
throughout its history to the doctrine of stare decisis. 

These are mere suggestions, and have in no wise been made in- 
flexible rules in the Commission’s procedure. The demands for con- 
serving time, the avoidance of awkwardness in a forceful and connected 
statement, and the stress of advocacy, may call for unconscious or even 
conscious non-observance of such suggestions—and no particular harm 
will follow. 

I believe the foregoing answers your inquiries. You will under- 
stand the views expressed reflect simply my own experience and ob- 
servation. 


Appreciating fully the spirit which prompted your inquiries, 
Very truly yours, 


Cuiype B. ArrcHison, 
Commissioner.”’ 





Meetings of Regional Chapters 


Chicago Chapter 


Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicago, 
Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


San Francisco Chapter 


T. G. Differding, Chairman, Transportation Department, California 
Railroad Commission, State Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 


Minneapolis Chapter 
(Ninth District Chapter) 


J. George Mann, President, Northrup, King & Company, 1500 Jack- 
son St., Minneapolis, Minnesota. 

Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 


N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
er other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNaL). 





Commissioner Caskie Leaves Commission To 
Return To Private Practice 


The President accepted the resignation of Marion M. Caskie as a 
member of the Interstate Commerce Commission, effective April 1, 1940, 
Mr. Caskie has completed nearly seven years in the service of the Goy- 
ernment: first, in the capacity of southern traffic assistant to the Fed- 
eral Coordinator of Transportation, and thereafter as a member of the 
Interstate Commerce Commission, having been appointed from the State 
of Alabama in 1935. In accepting his resignation the President wrote 
Mr. Caskie as follows: 


“My dear Mr. Commissioner : 


“The tenor of your letter of March sixteenth leaves me no alternative— 
however much I regret the fact—but to accept your resignation as a member of 
the Interstate Commerce Commission, effective April first, next. 

“Your service has been long, varied and of great usefulness to the Federal 
Government and in a special way to the public whose interests are so inti- 
mately interwoven with the functions which you have performed. 

“I do want you to know that I appreciate all you have done and wish you 
great happiness and success in the private business to which you plan to return. 

“I do hope you will drop in to see me before you leave Washington. 


“Very sincerely yours, 
“FRANKLIN D. RooseEVELT.” 


Mr. Caskie will return to private business as Vice President of the 
Reynolds Metal Company, Richmond, Virginia. 





Commissioner Caskie Honored By District of 
Columbia Chapter 


By E. B. Ussery 


A warm and spontaneous expression of appreciation of the services 
rendered by Honorable Marion M. Caskie as a member of the Interstate 
Commerce Commission was given by nearly two hundred practitioners 
at a luncheon under the auspices of the District of Columbia Chapter 
at the Raleigh Hotel on March 28, 1940. Mr. Caskie had, a few days 
prior to the luncheon, announced his resignation effective April 1, 1940, 
to return to private business. 

The District of Columbia Chapter had as its guests on this mem- 
orable occasion the colleagues of Commissioner Caskie, Secretary Bartel, 
Miss I[auser, personal secretary to Mr. Caskie, and Mr. McGrath, his ex- 
aminer. 

Mr. R. Granville Curry, Chairman of the District of Columbia 
Chapter, presided at the meeting. He asked the members of the Com- 
mission to ‘‘put away their judicial robes and relax, and for the moment 
forget about pending cases awaiting decision.’’ There was loud ap- 
plause when Chairman Curry announced that everyone present would 
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like to make a speech expressing his admiration and affection for 
Commissioner Caskie. Mr. Curry made mention of the fact that included 
among the distinguished guests was the President of the Southern Rail- 
way System, Mr. E. E. Norris, and the General Counsel of the Southern 
Railway System, Mr. S. R. Prince. 

Mr. Curry introduced Judge R. V. Fletcher, General Counsel of 
the Association of American Railroads, as the first speaker. Judge 
Fletcher paid a glowing tribute to Mr. Caskie, saying that ‘‘ While his 
friends hoped for him a notable career as a Commissioner, his record 
of accomplishments surpasses even the sanguine expectations of his 
friends and admirers.’’ Judge Fletcher said that ‘‘not only has Mr. 
Caskie brought to the discharge of his responsible duties a fine intel- 
lect, great industry and unswerving honesty, but he has displayed in 
high degree those qualities of cooperation with his colleagues which are 
essential to the highest degree of usefulness. He has never played his 
own hand; he has played the Commission’s hand instead.’’ 

Judge Fletcher commented on the inadequate salaries of Commis- 
sioners and suggested that $20,000 per annum would be more appropri- 
ate than the present figure which is half that sum. 

Judge Fletcher was followed by Mr. Clarence A. Miller, General 
Counsel of the American Short Line Railroad Association whose praise 
of Commissioner Caskie was similar to that given by Judge Fletcher 
and who said: 


“Upon this occasion, where everybody is familiar with Commissioner Caskie 
and his work, | shall do no more than to record now the deep sense of loss 
which the officers and the members of the American Short Line Railroad Asso- 
ciation feel by reason of the retirement of Commissioner Caskie from the Com- 
mission, and to express to him our deep appreciation for the services which he 
has rendered as a member of that Commission, and to wish him and the members 
of his family happiness and success throughout the coming years. The public 
service has suffered a distinct loss by reason of Commissioner Caskie’s retire- 
ment from the Commission.” 


The next speaker was Wilbur La Roe, Jr., President of the Asso- 
ciation of Interstate Commerce Commission Practitioners, who referred 
humorously to the feeling on the part of southern shippers that Com- 
missioner Caskie, being a native son of the South, was expected to rep- 
resent his southern constituents who were greatly disappointed when 
Commissioner Caskie ‘‘slipped right back into the old I. C. C. groove of 
deciding cases on the record.’’ Mr. La Roe also said that southern 
shippers were shocked to discover that their native son was born in Rem- 
ington, Va., which is located in Official Classification Territory. 

Mr. La Roe said that under the penal laws of the District of Co- 
lumbia a prisoner who applies for parole is entitled to be released, as 
& matter of law, prior to the expiration of his full sentence and cited 
the fact that in the case of a seven-year term the deduction allowed by 
law for good behavior is one year and eight months. Since Mr. Caskie’s 
seven-year term expires December 31, 1941, this would make him eligible 
for release on April 1, 1940. 

Speaking in more serious vein, Mr. La Roe said that there are 
seven qualifications for a good commissioner : 
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(1) Native ability; 

(2) A high degree of moral integrity ; 

(3) Adequate prior experience and technical qualifications; 
(4) Independence of judgment; 

(5) A judicial attitude; 

(6) Courage in administration ; 

(7) Kindliness and cooperation. 


The speaker suggested that all would agree that Mr. Caskie was 
able to command a perfect score on all of these seven points. 

The next speaker was Mr. E. F. Lacey, Executive Secretary of the 
National Industrial Traffic League, who expressed on behalf of the ship. 
ping public, deep appreciation of the splendid service which Commis. 
sioner Caskie had rendered. ‘‘Speaking for the shippers, we are of one 
accord that we are losing a sincere friend. He has endeared himself to 
us in large measure. There is no one among us who has not appreciated 
his democratic, friendly manner. He possesses the happy faculty of 
instilling confidence in all who did deal with him and when he says 
no he says it with a smile.’’ 

Chairman Curry next introduced Mr. J. Ninian Beall, General 
Counsel of the American Trucking Association. Mr. Beall said: ‘‘For- 
tune smiles at its best when we find a good man and frowns at its worst 
when we lose him. It takes years of experience and a wealth of fairness 
to make a good Commissioner. The scarcity of good material necessary 
for the public service is well known to industry and this makes us 
deeply concerned when we lose a good man. There is real satisfaction 
to the bar in facing a well-informed and a fair Commissioner. In our 
memory of you, Mr. Caskie, that fact will be second only to our esteem 
for you as a gentleman.”’ 

One of the most impressive of the speeches was made by Chairman 
Eastman, who said that he had followed the progress of Mr. Caskie in 
traffic work for a great many years ‘‘and he finally reached the zenith 
of his career when he became southern representative for the Federal 
Coordinator.’’ This produced an outburst of laughter from the large 
assembly present, which laughter was repeated when Chairman Eastman 
remarked that ‘‘ After reaching that peak, he took a post graduate course 
with the Interstate Commerce Commission.’’ 

Chairman Eastman paid a glowing tribute to the personality of 
Commissioner Caskie. ‘‘ His personality is the most distinguishing char- 
acteristic of this man. Not only does he have an attractive personality, 
but it has the effect of bringing together those who differ.’’ Chairman 
Eastman referred to the unselfish part which Commissioner Caskie had 
played in the reorganization of the Commission, when Mr. Caskie vol- 
untarily resigned the chairmanship to pave the way for reorganization. 
In closing his highly complimentary remarks about Commissioner Cas 
kie, the Chairman said that his chief value to the Commission was in 
possessing a quality that inspires confidence in people appearing before 
the Commission. 

Commissioner Caskie, obviously overcome by emotion, began his 
gracious response by saying, ‘‘I am on the spot—my head is in a whirl— 
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and my heart is just thumping.’’ He said that in listening to the long 
list of good things that had been said about him by numerous speakers 
he was reminded of the story of an old negro woman who lost her hus- 
band. At the funeral the negro preacher praised his virtues so ex- 
travagantly that the old lady interrupted him in the middle of the 
funeral service and asked permission to have one more look at the corpse. 
The preacher replied that it was an unusual request and that it would 
interrupt the service and asked her to state the reason for the request, to 
which she replied, ‘‘from what you have been saying, I just want to 
make sure that you have the right man in that casket.’’ 

In brief but well-chosen remarks Mr. Caskie expressed his profound 
appreciation of the luncheon and of the spontaneous expression of af- 
fection which it represented. ‘‘This is one of the happiest occasions of 
my life, and I want you to know that it touches my heart. I do not feel 
that I am leaving you, but rather that I am returning to you. I thank 
you very much for everything.’’ 

At the conclusion of the luncheon Chairman Curry presented Com- 
missioner Caskie with a memorial book in which were inscribed the names 
of all those who attended the luncheon. 




















R. C. Fulbright Passes Away 


In the death of R. C. FutsricHt on March 29 at his home in a suburb 
of Washington, our profession loses one of its outstanding and honored 
leaders. 

“Bob,” as he was familiarly known, was loved and respected by all who 
knew him. Born in New Boston, Texas, 57 years ago, he began early in 
life to carve a place for himself among his fellow men by his integrity and 
his tireless initiative. He attended Baylor University at Waco and later 
studied law at the University of Chicago, from which he was graduated in 
1907. He returned to his native State to engage in private practice, and 
was so successful in the field of interstate commerce that he attained a 
national reputation. By 1926 his practice had broadened to such an extent 
that he opened an office in Washington, D. C., where he was senior member 
of the firm of Fulbright, Crooker & Freeman. 

Recognized throughout the nation as an expert in the field of inter- 
state commerce, Mr. Fulbright was not only one of the most prominent 
members of the Association of Interstate Commerce Commission Practi- 
tioners, but he frequently appeared at the Capitol on behalf of The 
National Industrial Traffic League on legislative matters. He was Presi- 
dent of the Practitioners’ Association in 1932-33. He was well known and 
highly regarded by committees of Congress, and more than usual weight 
was attached to his testimony before such committees. He was a close 
personal friend of Senator Clyde Reed, of Kansas. 

There are elements in Bob Fulbright’s character which will endure long 
after his physical departure from us. His unquestioned integrity, his un- 
swerving loyalty to the highest principles, his straightforwardness, his 
courage, his kindliness—these qualities will be remembered by his friends 
for many years to come. If the interstate commerce bar is outstanding 
for its high quality and its cleanliness, let it not be forgotten that Bob 
Fulbright contributed much to its standing. He was the type of lawyer 
of whom the courts may well be proud, and the kind of friend who makes 
us all better for having known him. 





























Rail Transportation 
By F. F. Esrss, Editor 





I. C. C. Refuses to Reopen Southern Governors’ Case 


The I. C. C. declined to reopen for reargument its decision in the 
so-called Governors’ Case, Docket 27746, but modified its original order 
so as to become effective on June 1, 1940, in lieu of May 1, 1940, the date 
originally fixed. The vote was 5 to 4 against reopening, reargument and 
rehearing. The Commission made some modifications of its previous re- 
port, but these were purely of a technical character. Commissioner East- 
man in his dissent said the modifications were ‘‘improvements,’’ but 
that they did not remove his objections to the original decision. Join- 
ing in his dissent were Commissioners Porter, Mahaffie, and Miller. Com- 
missioners Alldredge and Patterson did not participate. 





Demurrage Charges Occasioned By Flood Conditions 


Demurrage charges collected on cars detained at the plant of the 
Central Iron & Steel Company, located at Harrisburg, Pa., which de- 
tention was caused by a flood in the Susquehanna River Valley, have 
been found unreasonable by Division 2 of the I. C. C. in Docket 28254, 
Central Iron & Steel Co. v. Penna. Railroad Co. The cars were detained 
by flood conditions during March and April, 1936, and the tariffs of the 
defendant effective April 1, 1937 provided specifically that when cars 
were detained on account of floods, earthquakes, hurricanes or torna- 
does, ete., such detention directly chargeable thereto would be elimi- 
nated in computing demurrage. The Commission found nothing un- 
justly discriminatory or unduly prejudicial in the demurrage charges 
assessed, but found them inapplicable as they were unjust and unrea- 
sonable to the extent they exceeded those which would have accrued un- 
der the rules effective April 1, 1937 above referred to. 





Rates on Building Columns From Canton, O., Not Unreasonable 


_ _ Division 3 of the Interstate Commerce Commission has made report 
in Docket No. 28293, Union Metal Manufacturing Company v. Atchison, 
Topeka & Santa Fe Ry. Co., et al, in which it finds ratings and rates on 
sheet steel building columns, in less than carloads, from Canton, Ohio, 
to points throughout the United States not to be unreasonable, and dis- 
misses the complaint. The rating which is under attack is 114 times 
first class when shipped in less than carloads. Complainant sought the 
same ratings as are applicable on sheet steel pipe of similar thickness 
and diameter in less than carloads. 
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Western-Southern Class Rates 


The I. C. C. in Docket 26510, Western-Southern Class Rates, has 
ordered assigned for hearing a petition filed on behalf of the south- 
western and western trunk lines for modification of subdivision (a) of 
Finding 4, revised, 232 ICC 81, 86. The Finding with the changes 
petitioners suggest would read as follows: 


“(a) That the rates from western trunk line territory lying west of the 
Duluth-Twin Cities-Mississippi Riyer line defined above and from southern 
Missouri, to east-bank Mississippi River crossings, Memphis and south, and to 
stations on the L. & A. Ry., Angola, La. to New Orleans, La., inclustve, and 
stations on the Y. & M. V. R. Re St. Francisville, La., to New Orleans, La, 
inclusive, shall be governed by the concurrent western classification and excep- 
tions thereto applicable from the same western origins to points along the west 
bank of the Mississippi River, Bridge Junction, Ark., and south.” 


Petitioners aver that ‘‘The change sought, which consists of the 
addition of the words underlined above, would permit the application 
of the western classification (and exceptions thereto) in connection with 
rates to stations on the L. & A., Angola, La., to New Orleans, La., inclu- 
sive, and to stations on the Y. & M. V., St. Francisville, La., to New 
Orleans, La., inclusive, to the same extent that the application of that 
classification and the exceptions thereto were authorized to Mississippi 
River crossings, Memphis, and south, in the second supplemental report 
(232 I. C. ©. 81).”’ 





Class Rate Investigation — Consolidated Freight Classification 


The Association of American Railroads and The American Short 
Line Railroad Association have filed a joint petition with the I. C. C. 
seeking postponement of the effective dates of the Commission’s two 
orders of January 9, 1940 in Docket 28,300—Class Rate Investigation 
1939, and Docket 28,310—Consolidated Freight Classification. 





Serap Rates To Ashland & Portsmouth 


Division 3 of the I. C. C. has released Report in Docket 28167, (also 
embracing Docket 27999) Traffic Bureau of Lynchburg Chamber of 
Commerce vs. Aberdeen and Rockfish Railroad Company, et al. Rates 
on scrap iron, in carloads, from Asheville, North Carolina to Ashland, 
Kentucky and Portsmouth, Ohio, are found to have been unreasonable 
and reparation is awarded. 

Rates on serap iron, from origins in Southern territory in the States 
of Virginia, North Carolina (except Asheville) South Carolina, and 
Tennessee to Ashland and Portsmouth, are found unreasonable for the 
future but not unreasonable in the past. Reasonable future rates are 
prescribed. 

Upon reconsideration, the Commission’s findings in 232 I. C. C. 
340, that rates on scrap steel from Camden, Sumter, and Wilson’s 
Mill, South Carolina, to Ashland and Portsmouth were not unreason- 
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able in the past but would be unreasonable for the future, affirmed, ex- 
cept as to the minimum weight. An increased minimum is prescribed. 

Rates on scrap iron from origins in official territory in Virginia 
and West Virginia to Ashland and Portsmouth are found unreasonable, 


and reasonable rates are prescribed for the future, and reparation 
awarded. 





Storage Practices of Railroads at North Atlantic Ports 


The I. C. C. has released order in Docket No. 28420, Storage Prac- 
tices of Railroads at North Atlantic Ports, directed to the railroads serv- 
ing those ports, which order is accompanied by a questionnaire to be 
filled in by the respective carriers. Full information is required on the 
following : 


(1) The description, location, storage capacity and equipment of 
each of the warehouses, buildings, piers and facilities in which ware- 
housing, storage or handling of goods for shippers in interstate or for- 
eign commerce is afforded or performed by your company or its affiliated 
or subsidiary companies. 

(2) The cost or present value of the warehouses, buildings, piers 
and facilities above-mentioned, and the manner in which such cost or 
value was determined. 


(3) If the above or any other warehouses, buildings, piers or facili- 
ties used for storage or handling of goods are leased to or by your com- 
pany, the annual rental paid or received. 

(4) The total volume of goods stored in each such warehouse, build- 
ing, pier or facility, separated by commodities, during the calendar year 
1939, or if more readily available, this information may be furnished for 
the 12-month period ended September 30, 1939. 

(5) The period during which the storage mentioned in the preced- 
ing paragraph extended, the figures to be shown separately for each com- 
modity. 

(6) The storage and handling charges collected on each commodity 
during the above-mentioned 12-month period and the rate or rates at 
which the storage and handling charges, stated separately, were com- 
puted. 

(7) The service, in detail, performed in connection with the stor- 
age, including the amount and nature of handling. 

(8) Details of the cost per ton of storing and handling goods in 
said warehouses, buildings, piers and facilities. 


No information need be furnished with respect to the storage or 
handling of coal or grain, and the Commission states, ‘‘it is not pro- 
posed to give particular attention in this proceeding to the involuntary 
storage ordinarily performed by railroads as a part of their common- 
carrier obligation, except that in order to facilitate allocation it will be 
desirable to show the extent to which any facility used for voluntary 
storage is also used for any other purpose.’’ 
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Official—Southwestern Divisions—!. C. C. Docket 25,390 


Official territory railroads have asked the Commission to postpone 
indefinitely the effective date of its order of July 25, 1939, in No. 25,390 
et al., southwestern-official divisions, Abilene & Southern et al. vs. Akron, 
Canton & Youngstown et al. At the same time they ask that the Com- 
mission deny petitions of the St. Louis Southwestern and the Missouri 
Pacific and their trustees, and the petition of the southwestern car- 
riers asking that divisions via upper Mississippi River crossings north of 
East St. Louis be equalized with those prescribed via East St. Louis. 





Western and Mountain-Pacific Revisions 


The I. C. C. has announced a further hearing, before Examiner Hos- 
mer at the Morrison Hotel, Chicago, on June 10, in the matter of divis- 
ions of freight rates in Western and Mountain-Pacifie territories. 





Property Owners’ Bituminous Coal Case 


In Docket No. 27,669—Property Owners Committee, et al, v. Chesa- 
peake & Ohio Railway Company, the I. C. C. by a vote of 6 to 5, has 
held the rates on bituminous coal, in carloads, from mines in southern 
West Virginia, Virginia, and western Kentucky to Hampton Roads, Vir- 
ginia, for trans-shipment by vessel to destinations outside the Virginia 
Capes, and dumping charges at Hampton Roads not unreasonable, and 
has dismissed the complaint. Chairman Eastman and Commissioners 
Caskie, Alldredge, Splawn and Rogers dissented. 





Crude Sulphur Rates to Green Bay, Wis. 


Relief from the Fourth Section has been allowed by the I. C. C. in 
connection with rates on crude sulphur from certain points in Texas 
to Green Bay, Wisconsin. The rate involved is 35¢ per 100 pounds, 
minimum 80,000 pounds. 





Green Coffee Texas Ports to Illinois and Wisconsin 


Relief from the Fourth Section is granted by the I. C. C. in Fourth 
Section Application No. 17655, in connection with rates on imported 
green coffee from Texas gulf ports and Lake Charles, La., to Chicago, 
Ill., Milwaukee, Racine and Madison, Wisconsin. Temporary relief had 
previously been authorized. 
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Rates on Iron and Steel Articles to Gulf Ports 


The Wall Street Journal of March 20th states that a reduction of 15¢ 
per hundred pounds in the rates on iron and steel articles from principal 
iron and steel producing centers to Gulf ports has been agreed upon by 
the railroads. The reduction, according to the Journal, was to meet 
competition of government barge lines and private barge equipment, and 
will be put into effect as soon as the necessary authority can be obtained 
from the Interstate Commerce Commission. The I. C. C. held a hearing 
April 5, Birmingham, Alabama, on the petition of the railroads for re- 
lief from the Fourth Section of the Act in connection with the reduced 
rates. 





Corn Rates to New Orleans and Mobile 


Fourth Section relief has been granted by Division 2 of the Com- 
mission, on certain conditions, in connection with export, coastwise and 
intereoastal rates on corn, carloads, from stations on the Chicago & 
Illinois Midland Railway to New Orleans, La., and Mobile, Ala. The 
chief rate involved is a minimum of 17e per 100 pounds, exclusive of 
elevation charges, with a minimum of 80,000 pounds. 





Grain Rates to Chicago 


In a report in Fourth Section Application No. 16905, Division 2 
of the I. C. C. has modified its prior report, 223 ICC 529, to eliminate 
the cireuity limitation in granting relief from Section 4 in connection 
with rates on grain and grain products, carloads, from points on the 
Effner branch of the Pennsylvania R. R. Company in Indiana to Chicago, 
Illinois. 





Class and Commodity Rates to and From Jacksonville, Florida 


The I. C. C. in Fourth Section Application No. 17617, has denied 
authority to continue or to establish and maintain class and commodity 
rates over water-rail and rail-water-rail routes between Jacksonville, 
Florida, and points in trunk-line and New England territories, without 
observing the long-and-short haul provision of Section 4. The lines 
seeking the relief are: Atlantic Coast Line, Seaboard Air Line, Ocean 
Steamship Company of Savannah, and rail carriers in trunk-line and 
New England territories. 
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Ratings on Petroleum L. C. L. and L. T. L. in South 
Reduced to Sixth Class 


I. C. C. Division 2 has released report in I. & S. Docket 4585, with 
a finding that proposed reduced less-than-carload and less-than-truck- 
load ratings on petroleum and petroleum products between points in 
the South to sixth class are justified. Schedules were originally filed to 
become effective February 14, 1939, but upon protest were suspended by 
the Commission to September 14, 1939, and subsequently voluntarily de- 
ferred by the carriers involved. 





Examiner Archer Releases Report Re. Paper Rates Between 
Points in the Southwest 


The I. C. C. has released proposed report of Examiner H. W. Archer 
in I. & S. Docket No. 4569, Rates on Paper to and Between Points in the 
Southwest, in which it was found that the carriers’ proposal to revise the 
rates on paper and paper articles between points in the Southwest and 
from Western Trunk Line, Official and Southwestern territories to the 
Southwest, embracing both increases and reductions, were not justified. 
The Examiner recommends that the suspended schedules be ordered can- 
celled without prejudice to the establishment of maximum reasonable 
rates as set forth in the proposed report. The Commission announced 
that exceptions to the proposed report must be filed and copies served 
so as to reach all parties or their attorneys who appeared at the hearing, 
or on brief, on or before April 6, and replies on or before April 22. The 
report in No. 4569 also embraces I. & S. Docket No. 4687, Pulpboard 
from Hutchinson, Kansas, to Oklahoma. 





Reduced Rates on Cotton Linters Approved 


Reduced all-rail rates on cotton linters from southern Arkansas to 
New Orleans, Louisiana, are found lawful by the I. C. C. in I. & S. Docket 
No. 4701. Protestants contended that the rates, originally published to 
become effective September 8, 1939, are not related properly to the truck- 
barge rates from and to the same points, and that they are designed to 
eliminate the truck-barge competition, which respondents said they were 
attempting to meet. 





Rates on Packing House Products, Chicago to C. F. A. Points 


A proposed revision of rates on fresh meats and packing house pro- 
ducts in straight or mixed carloads from Chicago, Illinois to a defined 
portion of central territory is found not unlawful by the I. C. C. in its 
report in I. & S. Docket 4650. 

The Commission, however, finds the proposed rates unduly pre- 
judicial, in violation of the aggregate-of-intermediates provision of sec- 
tion 4 and further that the tariffs under suspension are not in conform- 
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ity with requirements of section 6 of the Interstate Commerce Act. The 
tariffs under suspension are ordered cancelled without prejudice to the 
establishment of rates found lawful. 





Meats and Packing House Products to Memphis, Tennessee 


In I. & 8. Docket No. 4721, the Commission has found not to be un- 
lawful, reduced rates on fresh meats and packing-louse products mov- 
ing in carloads from Oklahoma City, Oklahoma, to Memphis, Tennessee 
and intermediate points. The rates proposed, viz., 58¢e per 100 pounds 
on fresh meats and 49c¢ on packing-house products, were under suspen- 
sion until May 22, 1940, which suspension is vacated and the proceeding 
discontinued. 





Rayon Fiber, Roanoke, Va., to Lawrence, Mass. 


The I. C. C. in I. & S. Docket 4681 has declined to approve an all- 
rail commodity rate of 75c, carload minimum 20,000 Ibs. on rayon fiber 
or yarn, in carloads, from Roanoke, Virginia to Lawrence, Massachusetts, 
to meet motor truck competition. 

The schedules were filed originally to become effective July 25, 1939, 


by respondents, Norfolk and Western Railway Company and the Vir- 
ginian Railway Company. 





Export Grain Rates to Gulf Ports 


The I. C. C., in I. & S. Docket 4689, has found nothing unlawful in 
connection with proposed reduced rates on grain, carloads, from points 
in Illinois on the Illinois Central Railroad Company and the Elgin, Joliet 
and Eastern Railway Company to New Orleans, La., and Gulfport, Miss., 
for export. 

Schedules originally filed to become effective August 10, 1939 are 
allowed to become effective. 

The present export rates on grain from the origins involved to New 
Orleans range from 19¢ to 29c while the proposed rates, now found law- 
ful, range from 18¢ to 23¢. 





Mixed Carloads Between Pacific Coast Ports 


In I. & 8S. Docket No. 4700, Division 2 of the I. C. C. has found 
unlawful proposed reductions in charges for transportation by rail be- 
tween ports in California and ports in Oregon of mixed carloads of cer- 
tain articles or groups of articles (chinaware, glassware, tile, tires and 
rubber goods, and automobile parts), subject to individual minimum 
weights, without observing the long and short haul provision of Section 
4 of the Interstate Commerce Act. 
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Coat Rate to Boscobel, Va., Under Attack 


A new complaint has been filed with the I. C. C. in Docket 28447 by 
the Boscobel Granite Quarries, Inc., vs. C. & O. Railroad. Complainant 
is engaged in the crushed stone business and receives carload shipments 
of coal from various mines in West Virginia consigned to its plant at 
Boscobel, Va. It claims that the rates charged are excessive, unjust and 
unreasonable and the prayer is for reparation and the establishment 
of just and reasonable rates. 





Through Rates and Divisions With Seatrains, Inc. 


Seatrains, Inc., has filed a complaint with the I. C. C. alleging that 
Eastern and Southeastern railroads have failed to establish joint through 
rates and arrange for equitable, fair and non-discriminatory provisions. 
The Commission has not yet assigned the complaint for hearing. 





Reading to Acquire Chestnut Hill Railroad 


In Finance Docket No. 12749, the I. C. C. has approved acquisition 
by the Reading Company of control of the Chestnut Hill Railroad Co., 
by purchase of capital stock. The property ownings of the Chestnut 
Hill Company involve a double-track electrified railroad about four 
miles long, together with approximately 214 miles of other tracks be- 
tween Germantown and Chestnut Hill, all in the city of Philadelphia, Pa. 





Rock Island Trust Certificates 


In Finance Docket 12,755, the I. C. C. has granted authority to 
the trustees of Chicago, Rock Island & Pacific Railway Company to as- 
sume obligation and liability in respect of not exceeding $20,400,000 
of Chicago, Rock Island & Pacific Railway equipment trust series IQ, 
2% percent equipment trust certificates, to be issued by the First Na- 
tional Bank of Chicago, as trustee, and sold at 100.8152942 percent of 
par and accrued dividends in connection with the procurement of cer- 
tain equipment. 





Lehigh Valley Railroad Financial Readjustment 


Three Federal judges sitting as United States District Court for 
the Eastern District of Pennsylvania at Philadelphia, on March 15, 
postponed until June 7, a hearing to determine whether the Lehigh 
Valley Railroad’s plan for a moratorium of payment on principal and 
interest on some of its matured securities should be approved. The rea- 
son given for the delay was that no settlement has yet been reached with 
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New Jersey on property taxes of $5,214,123 still due for 1932 to 1939. 
The Company has already paid $9,407,604 on the State’s claim, and 
seeks an adjustment as to the balance. 





Chicago, Memphis & Gulf Railroad Financial Adjustment 


The I. C. C. has approved a financial adjustment by the Chicago, 
Memphis & Gulf Railroad Company, modifying its interest charges on 
its first mortgage bonds, under the provisions of the Chandler Voluntary 
Adjustment Act. The approval was by a vote of 6 to 4. Commissioners 
Mahaffie, Eastman, Miller and Patterson dissented on the ground that 
the applicant is now in need of financial reorganization. Commissioner 
Splawn did not participate in the disposition of the case. 





Peoria and Eastern Railway Company Financial Adjustment 


The I. C. C. has approved a financial adjustment by the Peoria and 
Eastern Railway Company, by the terms of which it pays 45°% of the 
principal amount of $8,586,000 of First Consolidated Mortgage 50-year 
4°, Bonds, and extends the maturity date of the balance from April 1, 
1940 to April 1, 1960. 





Tennessee Central Railway Company R. F. C. Loan 


Division 4 of the I. C. C. has found the Tennessee Central Railway 
Company not to be in need of financial reorganization, and has ex- 


tended the time of payment by it of a R. F. C. loan from April 1, 1940 
to April 1, 1944. 





R. F. C. Loans to Railroads 


As of February 29, 1940 the R. F. C. had loaned railroads $677,867,- 
461, of which repayments have been made amounting to $223,826,619, 
leaving total outstanding loans of $454,040,842. 





B. & O. Application Withdrawn 


_ The Baltimore & Ohio Railroad Company has withdrawn its ap- 
plication filed January 2, 1940, for aid in financing the purchase of 
equipment through the purchase by the Reconstruction Finance Cor- 
poration at par of not exceeding $5,330,000, principal amount, of Bal- 
timore & Ohio Railroad equipment trust certificates. 
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B. & O. Trust Certificates 


Division 4 of the I. C. C. has authorized the Baltimore & Ohio Rail- 
road to assume obligation and liability in respect of not exceeding $4, 
750,000 of equipment trust certificates, bearing 214 per cent interest, 
to be issued by the Girard Trust Company and sold at 103.0391 per cent 
of par and accrued dividends. The proceeds are to be used in the pur. 
chase of 500 gondola cars, 500 steel box cars, and 1100 all-steel hopper 
ears. 





Gilmore & Pittsburgh Railroad Co. Abandonment 


The I. C. C. authorized the Gilmore & Pittsburgh Railroad Co., Ltd, 
to abandon 118 miles of line between Armstead, Montana, and Salmon, 
Idaho, and between Leadore and Gilmore in Idaho. 





Mound City & Eastern Railway Abandonment 


Division 4 of the I. C. C. has issued a certifieate permitting Allen 
S. Trux to abandon the entire line of railroad formerly operated by the 
Mound City & Eastern Railway Co., in McPherson County, South Da- 
kota. The road is approximately 17.9 miles in length. 





Abandonment of Wabash Ry. Branch Denied 


The Interstate Commerce Commission has refused to allow the Re- 
ceivers of the Wabash Railway Company to abandon a branch line in 
Chariton and Howard Counties, Missouri. The segment, known as the 
Glasgow branch, extends from Salisbury to Glasgow, approximately 
15.37 miles, all in the two counties named in the State of Missouri. 
Constructed in 1873, it traverses an agricultural region containing 
some 3,800 inhabitants in which the chief industry is farming. 





Exports Through Atlantic & Gulf Ports Increase 


Export freight handled in February, 1940, through Atlantic and 
Gulf ports was appreciably greater than in February of last year, the 
Association of American Railroads announces. In the prompt handling 
of these exports the Association praises the cooperation of steamship 
owners, port authorities, shippers and exporters. At Boston 513 cars of 
grain were unloaded for export in February this year, while grain ex- 
ports through New Orleans amounted to 211 cars. At Lake Charles, 
67 cars of grain were handled. At the port of New York, 1,027 cars of 
grain were unloaded for export, while at the same port the number of 
ears unloaded for lighterage averaged 847 daily. Tons of east-bound 
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freight, of which from 85 to 90 percent is for export, lightered in Feb- 
ruary, totaled 550,611 tons. At Philadelphia 1,971 cars of freight, 
other than grain, were unloaded in February for export. At Baltimore 
ears of export freight other than grain totaled 3,146 cars, while at Bos- 
ton 816 cars of such freight were unloaded. At Savannah, Georgia, 
631 cars were unloaded. Cotton continued to move in heavy volume at 
New Orleans, the receipts at that port in February this year being 
266,536 bales. 





Consolidated Classification Committee Docket No. 81 Issued 


The railroads Consolidated Classification Committee, on March 
15, released its Docket No. 81, announcing hearings at Atlanta, April 10; 
New York, April 17, and Chicago, April 23. The Docket contains 181 
subjects and includes changes in classification rules 35, 40 and 41. 





Railroads Keep Up Safety Record in Transport of High Explosives 


Railroads of the United States and Canada in 1939 transported 
without accident, death or injury, approximately 500,000,000 pounds 
of high explosives which includes among other things, dynamite, black 
and smokeless powder, explosive ammunition, and blasting caps, the 
Bureau of Explosives of the Association of American Railroads an- 
nouneces. This is the thirteenth consecutive year that there has not been 
a person killed or injured in connection with the movement over the rail- 
roads of this country and Canada of billions of pounds of dangerous ex- 
plosives transported during that time. 





Railroads Active For Reduction of Payroll Taxes 


The railroads through their national organization, the Association 
of American Railroads, are taking steps looking toward a reduction in 
the annual payroll tax now levied on railroads for workers unemployment 
insurance, which approximate 60 million dollars yearly. The railroads 
claim that no more than 20 million dollars annually is being paid out for 
unemployment insurance benefits, and the directors of the Association 
voted to attempt negotiations with railroad labor for an agreement on a 
substantial eut in the present 3 per cent tax rate. 





Grade Crossing Fatalities 


_ Fatalities resulting from accidents at highway-railroad grade cross- 
ings were less in 1939 than in any year since 1915, the Safety Section 
of the Association of American Railroads has announced. Fatalities 
resulting from highway-railroad grade crossing accidents in 1939 totaled 
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1,398, a decrease of 119 compared with 1938 and a decrease of 477 com- 
pared with 1937. The number of fatalities in 1939 was a reduction of 
1,170 compared with the peak year in 1938, when 2,568 persons lost their 
lives in such accidents. 





Railroad Safety Record in 1939 


The railroads in the United States in 1939 had the best general 
safety record in history. Fewer persons lost their lives in railroad ac- 
cidents in 1939 than in any year since the I. C. C. began compilation of 
reports in 1888. 

In the field of passenger safety, 13 persons lost their lives in train 
accidents in 1939, compared with 52 in 1938. Of the 13 passenger fa- 
talities in train accidents in the past year, 9 occurred in one accident 
which, according to an investigation by the Interstate Commerce Com- 
mission, was caused by sabotage. Out of the 52 fatalities in 1938, 40 
resulted from one accident, for which a cloudburst was responsible. 

‘Fourteen passengers were fatally injured in train-service acci- 
dents in 1939, compared with 17 such fatalities in 1938. Train-service 
accidents to passengers consist, for the most part, of accidents in getting 
on or off moving trains. 

‘‘Fewer employees were killed and injured, as compared with the 
number of hours worked, than ever before. As compared with the pre- 
vious record year of 1938, the decline in the fatality rate among employ- 
ees was 2.6 per cent, and in the injury rate it was 2 per cent.’’ 





Railroads’ Net Operating Income Up for January-February 


Class I Railroads of the United States in the first two months of 1940 
had a net railway operating income of $78,373,416 which was at the 
annual rate of return of 2.78 per cent on their property investment, 
according to the Association of American Railroads. In the first two 
months of 1939, their net railway operating income was $51,584,878 or 
1.83 percent on their property investment, and in the first two months 
of 1930, their net railway operating income was $113,013,227 or 3.79 
per cent on property investment. 

Gross operating revenues for the first two months of 1940 totaled 
$658,973,031 compared with $582,683,101 for the same period in 1939, 
and $868,785,724 for the same period in 1930, an increase of 13.1 per 
cent in 1940 above 1939, but 24.2 per cent below 1930. Operating ex- 
penses for the first two months of 1940 amounted to $497,859,925 com- 
pared with $453,566,382 for the same period in 1939, and $679,039,178 
for the same period in 1930. Operating expenses for the first two months 
of 1940 were 9.8 per cent more than in the same period of 1939, but 26.7 
per cent below 1930. 
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Second Quarter Loadings 18.1°,, Above Last Year is Estimate 


Freight car loadings during the second quarter of 1940 are expected 
to be about 18.1% above actual loadings in the same quarter in 1939, ac- 
cording to estimates of the Thirteen Shippers’ Advisory Boards recently 
made public by the Association of American Railroads. On the basis of 
those estimates, freight car loadings of the twenty-nine principal com- 
modities will be 5,429,774 cars in the second quarter of 1940, compared 
with 4,598,508 actual car loadings for the same commodities in the cor- 
responding period in the preceding year. An appreciable proportion of 
this estimated increase is attributable to the fact that coal and coke 
loadings in the second quarter of this year are estimated to exceed the 
second quarter loadings of last year by 48.8 per cent. This is due in part 
to the strike in the bituminous coal industry which began on April 1, 
1939, and lasted about six weeks. 





Purchases By Railroads 


Purchases of fuel, material and supplies made by the Class I rail- 
roads in the United States in connection with their operation amounted 
to $769,314,000 in 1939, according to announcement of the Association 
of American Railroads. This was an increase of $186,032,000 above 
such purchases made in 1938, but a decrease of $197,069,000 below 1937. 


In 1930 railway purchases for fuel, materials and supplies amounted 
to $1,038,500,000. 





Revenue Freight Loadings 


Loadings of revenue freight for the week ended March 30 totaled 
628,278 cars, according to the Association of American Railroads. This 
was an increase of 27,587 cars or 4.6 per cent above the corresponding 
week in 1939 and an increase of 104,789 cars or 20.0 per cent above the 
same week in 1938. Loading of revenue freight for the week of March 
30 was an increase of 8,392 cars or 1.4 per cent above the preceding 
week. Loadings for January, February, and five weeks in March are 
shown below for 1940 and the preceding two years. 


1940 1938 


4 weeks of January 2,555,415 2,256,717 
4 weeks of February 

Week of March 2 

Week of March 9 

Week of March 16 

Week of March 23 

Week of March 30 


Total , 164, ; 7,158,681 
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Railway Employment 


The Class I steam railways, excluding switching and terminal 
companies, had 993,022 employees at the middle of the month of Feb- 
ruary 1940, an increase of 5.45°, as compared with the middle of Feb- 
ruary, 1939, and an increase of .42°%, as compared with the middle of 
January, 1940. Railway employment at the middle of February, 1940, 
was 57.8%, of the 1923-1925 average. 





Time Extended For Railroads to Supply Refrigerator Cars 


On May 5, 1939, Chairman Kendall, Car Service Division, Associa- 
tion of American Railroads, announced that, effective September 1, 
1939, under certain conditions railroads would supply their own re- 
frigerator cars. This date was subsequently extended to March 31, 1940, 
and under date of March 6, 1940, his File 439-2-L, the effective date is 
further extended to June 30, 1940. 





Common Stockholders in Railroad Reorganizations 


An editorial in the New York Times of March 24, 1940, said: 


‘‘Two opposing views regarding proposed reorganization of in- 
solvent railways have lately been presented in letters to The Times. 
One of the writers protests against what his letter calls ‘the swindling 
of the common shareholders’ because, out of the proceeds salvaged in 
reorganization, ‘all is to be divided up among the bondholders and large 
investment houses.’ The other view is that reorganization must recog- 
nize ‘the inviolability of written contract and the rights of priority of 
lien.’ 

‘‘Dispute between committees representing shareholders of an in- 
solvent company and committees representing bondholders are as old 
as railway reorganization. It was particularly urgent in the railway 
reorganizations after 1893, when it was frequently declared that ap- 
proved reorganization plans often discriminated unfairly in favor of 
shareholders and against fixed-lien creditors represented by bondholders. 
The dispute in those days was usually compromised by sacrifice, on the 
part of bondholders, in their rate of interest or in some cases part of 
their actual principal, and by cash assessment on the shareholders—both 
receiving in compensation shares of a new company. 

‘‘The result, in 1897 and thereabouts, was happy. The bankrupt 
railways became solvent enterprises, often in half the time that has 
already elapsed since the insolvencies of 1933 and 1935. Reorganiza- 
tions of that period were mostly conducted under the strict provisions 
of the bankruptcy law as it then stood, but with each opposing inter- 
est yielding something to the other—bondholders being perfectly aware 
of the value that attached to retention of interest in the property by 





APRIL, 1940 433 





stockholders. But the basic fact was never blinked, even then, that the 
individual holder of a company’s stock was a partner in the enterprise, 
whereas the holder of its bonds was a credit—or who possessed ereditor’s 
rights—among which was power of foreclosure. 

‘‘No one questions this situation in the case of partners in de- 
faulting private enterprise versus its creditors, or indeed with owners 
of a building versus lenders to its owners on a mortgage. In the case of 
railways, whose dependence on the large investment market is great, it 
is recognized that, whenever possible, the equity shall be considered 
in the terms of reorganization. But it is certainly not reasonable to 
describe insistence on the bondholder’s statutory rights as ‘swindling 
of common share-holders’.’’ 





Disposition of Railroad Securities Acquired by Government 


Acting Secretary of the Treasury Bell recommended to the Senate 
and the House of Representatives, on March 25, the enactment of a bill 
to amend the Transportation Act, 1920, so as to permit the President 
or other officer or agent he may designate to sell, exchange, or dispose 
of securities acquired by the United States under the provisions of the 
Transportation Act, 1920. The Acting Secretary pointed out that 
rulings by the. Attorney General some years ago held the Secretary of 
the Treasury was not authorized to compromise loans made under Sec- 
tion 210 of the Transportation Act, 1920. However, in an opinion dated 
February 7, 1939, the Attorney General ruled that the Secretary of the 
Treasury has such authority. 

Mr. Bell pointed out that with respect to securities acquired by the 
United States as evidence of loans to railroads under Section 210, there 
appears to be a serious question as to the authority to sell or dispose of 
such securities, or to exchange them for new securities, at least if the 
result of such an exchange is to extend the maturity date of an obliga- 
tion to the Government under Section 210. 





1. C. C. Requests For Additional Power 


Under the caption ‘‘ Always Asking for More,’’ the Wall Street 
Journal of March 7, editorially said: 


“There is nothing new, much less sensational, in the report that the 
Interstate Commerce Commission is moving for greater control of rail- 
toad expenditures for ‘non-transportation’ facilities, and considering 
legislative proposals to that end. The Commission has for several years 
urged that its powers over railroad finance be extended in this direction. 

a matter of fact it is no more and no less than an inevitable step in 
the whole process of regulation, which irresistibly tends ever to extend 
scope, until it has occupied virtually the whole territory originally 
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occupied by management. The Interstate Commerce Commission hag 
been in existence for fifty-three years and each year has made its an- 
nual report to Congress. A search of those reports would reveal very 
few indeed—if any—which did not ask additional powers. 

‘*No special criticism of the Commission is implied in this; the 
tendency is inseparable from administrative regulation so long as human 
beings are administrators, for it is the nature of power in human hands 
to be ever like Oliver Twist asking for ‘more,’ and, unlike Oliver Twist, 
ever getting it. Probably this was what was in the mind of the late 
President Wilson when some thirty years ago he said that regulation of 
public service utilities was but a half-way house to public ownership and 
operation. Nothing that has since occurred in any way conflicts with 
the truth of that generalization, and the last few years have furnished 
strong proof of its probable soundness. 

**TIt is, however, well to note in passing that unwise expenditures and 
investments by rail carriers in non-operating affiliates have, in fact, 
played but a relatively small part in bringing about the present con- 
dition of the railroad industry—though, of course, this is in no way to 
justify them, nor to furnish a reason against their control. It is a pity 
that there is no way accurately to appraise the share—if any—of ‘regu- 
lation’ in producing those conditions. Whether it has so shared, and if 
so to what extent, will presumably be a perennial subject of debate, un- 
til the debate becomes moot by our arrival at the end of the road visual- 
ized by President Wilson—the ultimate catastrophe.”’ 





Consolidated Freight Classification Rule 34 


Chairman Aitchison of Division 2 of the I. C. C. has transmitted to 
Vice President Cleveland of the Association of American Railroads 8 
report made by a committee composed of three members of the staff 
of the Commission regarding deficiencies and abuses of Rule 34 of the 
Consolidated Freight Classification and other related matters, and con- 
taining recommendations for the amendment of that Rule and of other 
tariffs with a view to correcting the improper practices described in the 
report. Chairman Aitchison pointed out that the report reflects only the 
views of the three members of the committee, based upon a study of 
available data, and that the Commission is in no sense committeed to 
it. He added, however, that the report deserves the serious thought 
and attention of the railroads. 

The report divides the irregularities and abuses complained of into 
three general classes, namely : 


**1, In shipping heavy bulk freight for which the minimum weight 
is the marked capacity or a percentage of the marked capacity of the 
ear, there is a practice when small shipments are to be made of ordering 
ears of less capacity than any in general service, not with the expecta- 
tion of obtaining cars of the capacity ordered, but merely to obtain 
transportation subject to a reduced minimum weight. 
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‘*2. The minimum weight for double-deck stock cars is commonly 
50 per cent greater and the rate per hundredweight usually 15 per cent 
lower than for single-deck cars of the same length; and there is a prac- 
tice of ‘ordering’ double-deck cars with the expectation of receiving and 
using twice the number of single-deck cars, thus defeating both the 
rate and the minimum weight. 

‘*3. Minimum weights for light and bulky freight are usually grad- 
uated under Rule 34 of the Classification according to the length of the 
ear ordered by the shipper, and there is a practice of ‘ordering’ short 
ears when longer cars are wanted or of ‘ordering’ a single long car 
when two shorters cars are wanted, the purpose of these ‘orders’ being 
to avoid observance of the minimum weight for the car or cars actually 
desired and used.’’ 





Republican Program Committee Report 


The report of the ‘‘Committee of 200’’ Chairmaned by Dr. Glenn 
Frank and entitled ‘‘A Program for a Dynamic America”’ fails to in- 
clude any specific discussion or recommendations regarding transpor- 
tation. No particular mention is made of Government competition with 
rail carriers. The following excerpts are of interest. 


‘‘Constantly increasing transportation costs from interior to sea- 
board, from producer to consumer, have reduced the amount the farmer 
receives for his products and have acted as a barrier to the free move- 
ment of his surpluses both for export and for domestic consumption. 


A rational readjustment of these transportation rates will operate to 
widen the farmer’s market.’’ 


GOVERNMENT COMPETITION 


‘“We have long accepted the fact that, within our system of free 
enterprise, natural monopolies must be regulated as to prices or rates 
by government. We also accept the fact that various public services 
such as electric, gas, and water utilities may be owned and operated by 
municipal governments, and it is established that the federal govern- 
ment may, in connection with flood control and the exercise of other 
federal authority, produce and sell electric power. But we do not ac- 
cept as being in the public interest vast outlays of public funds to pro- 
duce power in competition with and in disregard of existing useful pri- 
vate facilities. We do not accept government competition with private 
— in the many fields in which it has been undertaken by the New 


“‘If we are to realize the full benefits of a freely functioning econ- 
omy under intelligent regulation, government should not compete with 
its citizens in business enterprise. If government does compete with its 
citizens in business enterprise, either as a by-product of some well-es- 
tablished and acknowledged function of government or under the ‘yard- 
stick’ theory, then two clear requirements should be met: 





I. C.C. PRACTITIONERS’ JOURNAL 





‘*First, the government’s operation and accounting should be such 
as to make possible a scrupulously fair comparison with the operation of 
comparable private enterprise with which it is competing. Otherwise 
there is no clear standard by which to judge the wisdom or folly of the 
government venture in question. 

“*Second, the area of government competition should be so clearly 
delimited that private enterprisers may venture to invest without the 
uncertainty that, at any time, the field may be further invaded by gov- 
ernment. 





1. C. C. PRACTITIONER SUSPENDED FROM PRACTICE 


Division I of the I. C. C. has entered an order suspending Thaxton 
Richardson, a registered practitioner, from practice before the Commis- 
sion for two years because of improper professional conduct. 





COMMISSION TEMPORARILY SUSPENDS REGISTERED 
PRACTITIONER 


By order dated April 5, 1940, the Commission, in Ex Parte 134 


has temporarily suspended John H. Cradock, formerly Traffic Manager 
of the Fulton Bag & Cotton Mills, St. Louis, Missouri, from practicing 
before that tribunal. This action was taken pending investigation by 
the Commission of certain charges against the practitioner. 





Book Review 


Cray, Casstus M., What Shall We Do About the Railroads? (Washing- 
ton: Ransdell, Inc., 1939, pp. 73. $1.00). 


A striking commentary on this book is to be found in the statement 
by Senator Harry 8. Truman of Missouri while speaking in favor of the 
comprehensive bill (S. 2009) now in Congress, to amend the Interstate 
Commerce Act, that ‘‘It is a most excellent treatise on the present condi- 
tin of the railroads and on transportation in general. I hope every 
Senator will read it.’’ (Cong. Rec., Vol. 84, p. 5959). 

It is also interesting to know that the reading of this book has been 
recommended by a retired Justice of the Supreme Court, Hon. Louis D. 
Brandeis, who has written many notable decisions involving railroads 
and has long been recognized as an authority in this field. 

The subject is, of course, a highly controversial one. The book will 
naturally give rise to sharp differences of opinion. However, there has 
been concentrated within its seventy-three pages a carefully written 
analysis of the railroad situation, a fearless attempt to describe and 
appraise the principal ills to which they are subject and a concise state- 
ment of steps suggested on the part of the National government to deal 
with the railroad problem. 

In approaching the problem the author recognizes that ‘‘Today we 
have in the United States the most efficient and extensive transporta- 
tion facilities of any modern nation’’ (p. 1), and that, citing Dr. Splawn 
of the Commission, the annual amount spent for railroad transportation 
in the United States is over $4,000,000,000 a year as compared with a 
total of approximately $2,180,000,000 on other forms of transport, 
including airlines, pipe lines, domestic waterways, and regulated motor- 
ied transportation. He makes his position clear that ‘‘ways must be 
found to help the railroads, since the country will never be able to get 
along without railroads’’ (p. 13). 

Government ownership of the railroads is not proposed as a solution 
(p. 15). However, he warns that unless conditions in the industry should 
improve substantially, a point will be reached beyond which the rail- 
roads can no longer be successfully run by private capital. He presents 
the material in his book, as he says, ‘‘in the hope that it may lead to a 
clearer understanding and a solution of the problem.’’ 

Without attempting here to repeat all the measures which the author 
advocates in dealing with the problem of the railroads, it may be pointed 
out that principal among these are legislative enactments to divorce the 
Interstate Commerce Commission from all but quasi judicial powers and 
to vest executive functions of this and any other government agency or 
department dealing with transportation in a single head to have cabinet 
rank like the English Minister of Transportation, and the creation of a 
special constitutional court, to have, among other things, original juris- 
diction in railroad bankruptcies and receiverships. More specifically 
with reference to the railroads themselves he lays stress on the abandon- 
ment of lines that no longer can pay their way and the possibilities of 
economies through mergers, consolidations, coordinations, and pooling 
arrangements, with adequate provision to protect employees adversely 


437 





438 I. C. C. PRACTITIONERS’ JOURNAL 





affected. He believes that with a view to reducing destructive competi- 
tion railroads should be permitted to engage in the transportation busi- 
ness generally, and that they should be relieved of legislative handicaps 
that prevent free competition with the newer agencies of transportation, 
As a means of encouraging mergers and consolidations he advocates the 
granting to railroads the power of eminent domain of the property or the 
securities of other railroads, subject to findings by the Commission that 
this is in the public interest. 

As a further aid to mergers and consolidations, he urges the need 
of ‘‘the realistic reorganization of over-capitalized corporate structures”’ 
which account in part for the reluctance of the stronger roads to take 
over their over-capitalized weaker competitors. Simplification of re- 
organization procedure and the speeding up of reorganizations are advo- 
eated in this connection. 

In discussing the importance of reorganizations and the merger and 
consolidation of railroads, the author expresses the view that ‘‘to allow 
the railroads to determine whether they shall charge high or low rates, 
without first compelling reorganization of swollen capital structures and 
the merger and consolidation of the roads, is to put the cart before the 
horse.’’ (p. 18). However, he realistically discusses the five principal 
conflicting group interests involved in the railroad problem and the 
practical difficulties of reconciling these interests. 

The book serves a useful purpose in pointedly bringing to the atten- 
tion of the reader the problems of the railroads and the possible govern- 
mental policies to aid in the solution of these problems. There will be 
much disagreement with the author’s proposed measures. For example, 
many will not agree that a cabinet office should be created to deal with 
transportation and to assume executive functions in part stripped from 
the Commission. Even in respect to the criminal investigations and en- 
forcement work of the Commission, as a preliminary to action by the De- 
partment of Justice under existing arrangements, it is believed that the 
great majority of those familiar with the Commission’s functions would 
prefer that this work be performed by it rather than by some executive 
department or agency subject to changes of administration and of policy 
and without the long record of disinterested and impartial service of the 
Commission. It is questionable whether it would not make matters worse 
to subject the railroads to the possibly vacillating and changing policies 
of officers in the executive department, perhaps anxious to make a record 
and filled with enthusiasm over new duties not thoroughly understood. 
It is of interest to note that Senator Truman in highly commending this 
book took occasion during the same debate to express his belief that ‘‘the 
country and the Senate have confidence in the Interstate Commerce Com- 
mission, and that it will make an honest effort to regulate all the meth- 
ods of transportation in the public interest.’’ 

Mr. Clay is Assistant General Counsel of the Reconstruction Finance 
Corporation and for more than six years has been head of its legal section 
on railroads. While in this book he states that he speaks for himself 
alone, his experience and study have made his work of unusual interest 
and importance. 

R. GRANVILLE CurRY, 
Of the Board of Editors. 
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Motor Transportation 


By CuHar.ues B. HEINEMANN, JR., Editor 


Third Quarter Motor Carrier Statistics 


Figures covering 1,088 Class I motor carriers who report to the 
LC. C. show for the third quarter of 1939, a net operating revenue of 
$7,252,695. Operating revenues totalled $106,928,161, and expenses 
amounted to $99,675,466. (A Class I motor carrier is one having annual 
operating revenue of $100,000 or more a year. Smaller carriers are not 
required to file reports of their revenue and expenses.) The report states 
that the total revenues of Class I carriers of property are probably less 
than half of the grand total for all motor carriers of property whose 
rates and services are subject to the jurisdiction of the I. C. C. 





Mere “‘Holding Out’ Not Sufficient in ‘“‘Grandfather” Cases 


In Loving & Loving v. United States the United States District 
Court for the Western District of Oklahoma has held that the mere 
“holding out to the public’’ by a motor carrier, of the ability to perform 
the service, without any actual performance thereof, is insufficient to 
meet the requirements of the ‘‘Grandfather’’ clause of the Motor Carrier 
Act and that the I. C. C. correctly restricted a certificate issued to the 


actual commodities carried and operations performed on and prior to 
June 1, 1935. 





Truckers Fined for Overloading 


Fines amounting to $185 were imposed by Justice of the Peace 
Howard Christiance at Fonda, New York, on March 8, on truckers 
charged by State Troopers with overloading their trucks and with other 


Violations of the traffic laws, including failures to have time cards on 
their trucks. 





Motor Truck Operations 


Motor truck operations in the U. S. expanded in 1939, continuing 
the up-swing begun in the first quarter of 1938, according to an an- 
nouncement by the Department of Commerce last week. The announce- 
ment said, in part: 

__ “I. C. ©. reports on motor carriers for the first 6 months of 1939 
indicate the operating revenues of Class I interstate freight motor car- 
lers were 30% in excess of the revenues of the first 6 months of 1938. 
Tons of revenue freight transported by these 640 carriers increased 


slightly more than 20% during the period under review, and net income 
increased markedly. 
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Court Sustains I. C. C. in Freight Forwarder Case 




















The U. S. District Court for the Southern District of New York has 
dismissed the complaint filed by Acme Fast Freight, Inc., and five other Ne 
forwarding companies, together with numerous motor carriers, seeking at 
to set aside an order of the I. C. C. of July 12, 1938 holding Acme and mi 
other forwarding companies are common carriers under the common law sti 
but not subject to the Motor Carrier Act of 1935. The Commission, on el 
July 24, 1939, and subsequently, struck from its files, tariffs filed by 
Acme naming joint rates with motor carriers subject to the Commission’s ra 
jurisdiction, holding it to be unlawful for these motor carriers to make us 
joint rates with forwarding companies. tr 

Ban on Daylight Loading of Trucks Proposed 

Traffic Commissioner C. W. Coppersmith of Youngstown, Ohio has 
proposed a ban on daylight loading and deliveries in the downtown dis- A 
trict by the huge freight transport trucks, in order to speed up traffic. re 
He has the support of Mayor Spagnola. Tt 

C 
February Truck Loadings Ahead of 1939 ; 

The volume of revenue freight transported by motor truck in Feb- f 
ruary decreased 5.7 per cent under the volume transported in Janu- 
ary, but increased 17.5 per cent above the tonnage carried in February, 

1939. The figures, contained in a monthly survey prepared and released 
recently by the American Trucking Associations were based on compara- 
ble reports from 208 motor carriers in 39 States and the District of 
Columbia. These carriers transported 853,700 tons of freight in Febru- : 
ary. This compared with 905,382 tons in January, and 726,629 tons in C 
February of last year. The average monthly tonnage of the reporting 
carriers in 1936 was 726,252. ” 
Ww 
dl 
Filing of Contracts by Motor Vehicle Carriers 0: 

The I. C. C. has indefinitely postponed the effective date of its order tl 

of November 6, 1939 setting April 1, 1940 as the time for making public rn 


contracts of contract motor carriers filed with it. 





Motor Carrier Freight Consolidation Rule Found Unlawful 


In I. & S. Docket No. M-529, Division 5 of the I. C. C. has held un- 
lawful a proposed tariff rule authorizing motor common carriers to con- 
solidate freight over a maximum period of 10 days at Seattle and 
Spokane, Washington. 
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Nebraska Classification Under Fire 


In a recent hearing at Lincoln, Nebraska, before members of the 
Nebraska State Railway Commission, the state classification system was 
attacked by truckers and trucking associations. Application had been 
made by the Nebraska Commercial Truckers Association to have the 
state substitute the National Motor Freight Classification for its own 
classification on intrastate traffic. 

At the hearing it was pointed out that Nebraska computes truck 
rates on the basis of air mileage rather than actual mileage, and that the 
use of the state classification tariff works frequent injustices on the 
trucking industry as a whole. 





Enforcement Program 


Carriers and shippers operating in violation of the Motor Carrier 
Act may find their sins being aired in court soon if we may judge by 
recent activity in the enforcement section of the Bureau of Motor Car- 
riers. 

According to notices recently issued at the Interstate Commerce 
Commission, fines totalling $16,000 were levied on 16 motor carriers and 
two shippers within one week. Violations included rate concessions, 
operation without filing tariff, operations beyond scope of authority, 
failure to satisfy I. C. C. insurance requirements, improper extension of 
eredit to shippers and safety rule violations. 





Contract Rates Criticized 


In a recent decision of the I. C. C., rail carriers were granted reduc- 
tions to meet truck competition on meat and packinghouse products from 
Chicago to certain C. F. A. points, provided the reductions meet certain 
restrictions. In its report the Commission said : 

‘It lies primarily at the door of contract carriers by motor vehicle 
who have taken advantage of their right to establish and maintain 
charges for transportation that have little or no regard for the principle 
of equality of treatment demanded by law of common carriers. 

‘“‘The contract carrier rates which respondents have undertaken by 
the proposal under consideration to meet are not before us for review or 
revision in the limited manner permitted by the Act, and we cannot deny 
to respondents their right to meet competition as they find it so long as 
they comply with the requirements of law.’’ (I. & S. 4650) 





Undue Restriction of Rights 


Commissioner Lee recently indicated a disagreement with the present 
tendency on the part of the Motor Carrier Division of the I. C. C. ‘‘to 


o- gee unduly restrict’’ the operating rights of applicant carriers. 
e said: 
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*“*T concur in this report to the extent that an operating right is 
granted, but I do not agree that the evidence does not also warrant the 
issuance of authority to transport lumber and railroad ties. 

‘*This carrier now has authority to transport lumber from three of 
these counties to Washington, D. C., and certain Maryland points, and 
to haul railroad ties from the same area to Maryland points. Because 
the shipper who testified for applicant mentioned only ‘pulpwood,’ the 
earrier is restricted to the transportation of that single commodity. 

‘‘There is but little essential difference between lumber, pulpwood, 
and cross-ties. This carrier already handles lumber and cross-ties in 
interstate commerce from the origin territory through Fredericksburg, 
but, under this decision, if he unloads them in Fredericksburg, for inter- 
state shipment beyond by rail, he will violate the Act and be subject to 
prosecution. 

‘‘In my opinion, Congress did not intend such a construction of the 
Motor Carrier Act.’’ (MC—95136) 





Opposed Reconsideration of Keystone Case 


The Common Carrier Division of the American Trucking Associa- 
tions recently filed a brief opposing reconsideration of the Keystone 
ease by the Interstate Commerce Commission. In that case the Com- 
mission ruled that it has authority to limit contract carriers to a single 
type of shipper. 





T. N. E. C. Hearings on State Barriers 


During March the Temporary National Economic Committee held 
public hearings on the question of state barriers to interstate trade. A 
rather complete picture was presented to the Committee of the patch- 
work of state restrictions which is seriously hampering interstate 
truckers. 

It is expected that the T. N. E. C. will submit to Congress some 
measures designed to correct the present situation. 





Rail and Truck Linoleum Rates Cut 


Rates on linoleum from Official Territory to the South were reduced 
via rail and trucks as a result of a recent decision by the I. C. C. The 
reductions were first asked by the rail carriers on the ground that the 
inferior service of the railroads justified a 25 cent lower rate than the 
trucks. Competing motor carriers, however, filed reduced rates to meet 
the rail rates, and the reductions via rail and truck were finally approved. 

The reduced truck rates were approved subject to certain restric- 
tions as to minimum weight and less than truckload shipments. 
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Water Transportation 


By R. GRANVILLE Curry, Editor 





Proposed Reduced Rates on Wine Found Not Justified 


The Maritime Commission in No. 557, Baltimore, Md.-Virginia 
Ports Wine Rates, by its decision, dated March 1, 1940, found that a 
suspended port-to-port steamship any-quantity commodity rate of 22 
cents per 100 pounds for the transportation of wine between Baltimore, 
Maryland, on the one hand, and Norfolk and Newport News, Virginia, 
on the other, had not been justified. It was claimed that the rate was 
published to be competitive with a motor common carrier, any quantity- 
rate, equivalent to 30 cents per 100 pounds. The motor carrier rate 
included pick-up service from manufacturing plants in Baltimore and 
delivery to consignees’ doors at destination, while respondents’ rate was 
to apply from their Baltimore terminal to their terminals at Norfolk and 
Newport News, and it was estimated by them that shippers would have 
to pay at least 10 cents per 100 pounds for the pick-up and delivery 
service to and from their terminals. 

The Commission found that a carload commodity rate of 30 cents, 
minimum 20,000 pounds, from Baltimore to Norfolk and Newport News 
had been justified. Thus a rate no lower than the motor carrier rate and 
without making allowance for pick-up and delivery costs, was approved. 





Maritime Commission to Lease Hoboken Terminal Pier 


The United States Maritime Commission has invited bids for the 
lease of Pier 3 of its Hoboken terminal in Hoboken, New Jersey, for a 
period of 5 years. 





St. Lawrence Waterway 


The following articles were recently published in Canadian news- 
papers regarding the St. Lawrence Waterway: 


The Province (Vancouver) of February 19, 1940, said: 


“‘After lying in abeyance for almost six years, the St. Lawrence 
Waterways scheme seems to be entering the realm of practical polities 
again. How far it will go remains to be seen. It was the United States 
Senate that gave the project its quietus in 1934, and the United States 
Senate is still all-powerful. 

__ “The agreement which is at present being considered is somewhat 
different from that of 1934. The cost has been scaled down a good many 
millions and now stands somewhere between $243,000,000 and $248,- 
000,000. It has been agreed also that the Welland Canal, which Canada 
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has constructed at a cost of about $120,000,000 is to be regarded as part 
of the scheme, so that the major part of the cost of the work still to be 
done will have to be borne by the United States. 

**Canada, however, having learned by rather sad experience the 
folly of assuming that the United States Senate will follow any particu- 
lar course of action, will make no move and spend no money until the 
Senate has given its decision. 

‘*President Roosevelt is in favor of undertaking the development of 
the waterway, as was his predecessor, Herbert Hoover. But there are 
powerful interests opposed. Among those are the city of New York 
and the Atlantic States, which do not wish to see too much Atlantic 
shipping go up the St. Lawrence; the railways of the country which are 
not very friendly to water-borne traffic ; and the city of Chicago and the 
States of the Mississippi Valley, which look upon St. Lawrence develop- 
ment as a competitor of Mississippi development. 

‘*Politics, too, may enter the picture, for this is a presidential year, 
and at such a time even men who regard themselves as statesmen are not 
above playing political chess. The St. Lawrence scheme is President 
Roosevelt’s baby, and the Senate, which is not very friendly to the 
President, may go to the length of choking the baby just to score a point 
in the election.’’ 


The Saltcoats (Sask.) Observer of February 22, 1940, under the cap- 
tion ‘‘St. Lawrence Deal’’ says: 


**In Saltcoats we find it a bit difficult to follow from day to day the 
changing policies of Premier Hepburn of Ontario. One of his policies 
which has, however, remained fairly constant is the desire to develop 
more electrical power at Niagara. It is this desire for power which has 
caused him to abandon his opposition to the deepening of the St. Law- 
rence River, because only by agreeing to the deepening of the St. 
Lawrence does he appear able to obtain the necessary diversion of 
water from the Hudson’s Bay watershed for use at Niagara. 

“*Tf we in Salteoats find it difficult to follow the changes in many of 
Mr. Hepburn’s policies, it is even more difficult to understand why more 
electrical power development is needed immediately at Niagara. The 
war, with the consequent speeding up of industries, has been given as a 
reason. But much of the power that is being developed at Niagara is 
being exported. In 1937 the Hydro Electric Power Commission of 
Ontario exported 386,310,900 Kilowatt hours. At the same time the 
Canadian Niagara Power Company exported 392,013,401 Kilowatt hours. 
If there were a genuine demand for more power in Ontario now or in the 
immediate future it seems reasonable to suggest that some of this ex- 
ported power be turned back for Canadian use. 

‘‘The truth seems to be that Premier Hepburn desires more elec- 
trical power so that he can export it. The other eight provinces are 
therefore called upon to help pay vast sums of money, in the midst of a 
war, for the deepening of the St. Lawrence Seaway in order that Mr. 
Hepburn may sell electrical power to the United States.’’ 
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It was announced, following a meeting on March 20, 1940, of the 
Council of the Montreal, Quebec, Board of Trade, that : 


“The engineering features of the St. Lawrence Waterways project 
have been fully investigated and reported upon by outstanding engineers 
(a statement issued by J. Stanley Cook, secretary), but there is reason 
to believe that the economic features, both as regards power and naviga- 
tion, have not as yet been thoroughly investigated; hence the Board’s 
arrangement with Mr. McDonald for an exhaustive study of those fea- 
tures. Mr. McDonald will report upon the economics of the scheme as 
affecting the interests of the Dominion, the province of Quebec, and St. 
Lawrence seaports, particularly the port of Montreal. 

‘‘The Board has been on record for some years as opposing the de- 
velopment, for power and navigation purposes, of the St. Lawrence River 
under the conditions laid down in the treaty between Canada and the 
United States in 1932, which treaty, incidentally, was not approved by 
the United States Senate. The picture has been changed somewhat by 
the negotiations which have recently been carried on by representatives 
of the two countries, and which are commonly reported to have resulted 
in a new agreement—subject, of course, to the approval of both Govern- 
ments. The fear is generally expressed that the proposed arrangement 
may be even less advantageous to Canada than was the 1932 agreement, 
because it is presumed that in order to make such an agreement accept- 
able to the Senate of the United States it must be more favorable to the 
interests of that country.’”’ 


The Quebec Chronicle-Telegraph, in a recent issue, under the cap- 
tion ‘‘Canada Blowing a St. Lawrence Bubble,’’ said: 


‘Most of us probably have heard of the ‘Mississippi Bubble’ though 
few of us, unfortunately, now know much about it. If we did, there 
would be less danger of our allowing the Dominion Government, at the 
behest of Premier Hepburn at Toronto and President Roosevelt at Wash- 
ington, to blow a St. Lawrence Bubble that will burst in our faces just 
a8 ruinously, in the end. 

“If anything could prick it before this wildly speculative scheme 
assumes dangerous proportions, it should be a brilliant article in the cur- 
rent issue of ‘The Printed Word’ which a contemporary rightly describes 
as ‘one of the best house organs in the Dominion.’ The author of this 
article very pertinently demands, ‘Who wants the Seaway?’ And here 
we enter the realm of mystery immediately. There are many people on 
both sides of the international boundary who are firmly and openly op- 
posed to it but its advocates prefer to remain in concealment. It would 
be interesting indeed if our Canadian and American Governments could 

required to produce any correspondence they may have from persons 
who want the seaway giving their reasons for wanting it.’’ 


Under the caption ‘‘A Ditch We Can Do Without,’’ the Akron 
(Ohio) Beacon Journal of March 21, 1940, editorially said : 


“With a treaty yet to be negotiated with Canada and the approval 
of the senate to be won, the long-discussed St. Lawrence waterway pro- 
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ject has a considerable distance to go before the steam shovels can move 
in. The enterprise has the active sympathy of the administration, how- 
ever, so popular protests against this visionary scheme are very much in 
order at this time. 

‘*The St. Lawrence project is one of those double feature attractions 
80 popular with New Dealers. It would facilitate transportation between 
the middle west and Europe by canalizing the river from the Great Lakes 
to the Atlantic. In addition, it would harness the damned-up water in 
the grandfather of all hydro-electric power plants. 

‘*Estimates of cost range from $543,000,000 to $1,350,000,000. The 
bill would be paid by all the people—including the railroads and the 
coal mining companies and the privately owned power plants which 
would be injured if the project lived up to its sponsors’ expectations. 

**It would require about 10 years to complete, a noteworthy factor 
when one considers how greatly the European market for midwestern 
grain may change in a decade. 

‘‘Tt would be useless during the winter months when the lakes were 
closed by ice. That would necessitate the maintenance of parallel trans- 
portation facilities for part time use. It also would mean that factories 
and other consumers of St. Lawrence electric power would have to find 
another source of supply in the winter or else the St. Lawrence turbines 
would have to be turned by steam in the cold season. 

‘*Another complication would be the difficulty of reaching a mutu- 
ally satisfactory understanding with Canada as to dividing the sea- 
way’s benefits, if any. 

**If the Canal were 100 per cent successful it would help mid-west- 
ern farmers and shippers and northern power consumers and do harm to 
railroads, power companies and coal mines and their employes and stock- 
holders. If it failed it would be a waste of between a half billion and one 
and a quarter billion dollars. 

‘In many ways the St. Lawrence seaway project seems made to 
order for filing away with the Florida ship canal, the Passamaquoddy 
tide-harnessing job and rocket expeditions to Mars.’’ 





Resolutions of National Rivers and Harbors Congress 


The National Rivers and Harbors Congress, at its meeting in Wash- 
ington recently, adopted a resolution opposing the regulation of water 
earriers by the I. C. C. It also adopted a resolution dealing with the 
St. Lawrence Waterway, in which it rescinded its former resolution, and 
recommended that before taking action the Senate of the United States 
carefully consider all implications arising from the proposed construc- 
tion of the waterway. It urged passage of a new Rivers and Harbors 
Bill at the present session of Congress. 





Intercoastal Shipping 


The following are excerpts from an editorial appearing in the New 
York Journal of Commerce of March 12, 1940: 
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‘At the time of the outbreak of the European war, there were ap- 
proximately 170 vessels, aggregating about 765,000 deadweight tons, in 
active operation in the intercoastal trade via the Panama Canal. Since 
the war began, several of the intercoastal lines have made arrangements 
to dispose of obsolescent tonnage to the British, French and other foreign 
governments. Inclusive of such sales yet to be approved by the United 
States Maritime Commission, about thirty vessels of 125,000 deadweight 
tons in all would have been sold in this way. In addition, a number of 
ships have been diverted from the intercoastal to other trade routes where 
rates are higher and the shortage of ships more acute at this time. 

‘Following the reduction in the supply of steamships operating up- 
on the Atlantic and Pacific coasts, the Intercoastal Steamship Freight 
Association, which comprises virtually all the steamship lines on this 
route, has advanced rates from 5 to 20 per cent on eastbound and west- 
bound shipments except grain and lumber, effective May 1, subject to 
approval by the Maritime Commission. The carriers are now almost 
completely booked through April, and the rate increase is designed to 
reduce the volume of freight offered for shipment by discouraging ship- 
ments originating or terminating a considerable distance from tidewater. 
The steamship lines, by past rate reductions, sought to attract freight 
requiring a considerable land haul to or from the ocean ports. The 
higher water rates will now tend to return a considerable amount of such 
traffic to the overland route via railway and highway transport agencies. 

“Two different policies are being urged upon the United States 
Maritime Commission as regards further applications that will be placed 
before it to approve the sale of tonnage now engaged in intercoastal 
trade. On the one hand, lumber and other important shipper groups are 
urging the Commission to reject applications to sell ships now operating 
on the intercoastal route, and to allocate additional vessels to this trade. 
Otherwise, it is argued that many shippers who have hitherto relied upon 
water transportation will be unduly penalized, while the transfer of 
freight to land transport agencies may be permanent, to the detriment of 
the long term interests of intercoastal shipping. On the other hand, the 
steamship lines contend that the liquidation of obsolescent tonnage, 
while the war offers the opportunity, will greatly strengthen the financial 
position of the carriers and pave the way for replacements with modern, 
faster vessels that will permit the intercoastal steamship lines to give 
better service than ever before. In the meanwhile, it is felt that the rail- 
roads are amply able to handle any traffie that the steamship lines can- 
not take care of. 

_. “It is reported that the United States Maritime Commission is itself 
divided on the proper policy to pursue. Its decision on this matter will 
doubtless be reflected in the action that will be taken on the pending rate 
increase proposal, as well as on the applications for sales of tonnage. 
The best results would doubtless be achieved if the Commission could 
accelerate the process of replacement of the many obsolescent ships now 
in the trade, by approving steps which strengthen the lines financially, 
Without unduly restricting the service that is rendered to shippers who 
have been encouraged to rely upon low cost water transportation over a 
period of years in the past.’’ 





General Transportation Bill 


President Roosevelt Endorses General Transportation Bill 


President Roosevelt at his press conference on March 8, endorsed 
the General Transportation Bill, S. 2009, upon the theory that the great- 
-est good for the greatest number must prevail over objections to the Bill 
raised by Secretary of Agriculture Wallace and Secretary of War Wood- 
ring as well as by the U. S. Maritime Commission. They have objected 
to placing the regulation of water carriers. under the I. C. C. 

The President said he hopes that the Bill will be enacted at this 
session of Congress as a step toward the objective he expressed at Salt 
Lake City in 1932. when he recommended the consolidation of Govern- 
ment regulation of all transportation agencies. 





Senator Wheeler Predicts Passage of General Transportation Bill 


Chairman Wheeler of the Committee on Interstate Commerce of the 
Senate predicted on March 7, after a conference with President Roose- 
velt, that Congress will pass the General Transportation Bill despite 
opposition of Secretary of Agriculture Wallace and Secretary of War 
Woodring. Senator Wheeler said that the President, at whose instance 
he originally introduced the measure, wants action on the Bill at this 
Session. Senator Wheeler said: ‘‘We are working out this Bill in con- 
ference and expect to get it through this Session notwithstanding the 
fact Wallace and Woodring have come out and opposed it. They don’t 
know what is in the Bill, they won’t know what will be in it when it comes 
out of conference. They don’t know anything about this legislation.” 





Rivers and Harbors Congress Urges Defeat of Transportation Bill 


Pleas for the defeat of the General Transportation Bill [S. 2009], 
which would bring waterway carriers under the jurisdiction of the 
I. C. C., key-noted the session of the National Rivers and Harbors Con- 
vention on March 15. Congressman Francis D. Culkin charged that 
Senator Wheeler ‘‘knows little or nothing about waterways.’’ He de- 
clared that passage of the measure would make low water rates a thing 
of the past. Culkin charged ‘‘the I. C. C. is not concerned with inter- 
ests of industry and the farmer’’ and ‘‘instead of regulating the rail- 
roads, has been regulated by the railroads.”’ 

Again referring to Senator Wheeler, Culkin said: ‘‘It is regret- 
table that such a great liberal should half-mast his flag on this issue.” 





Senator Sheppard Opposes |. C. C. Regulation of Water Carriers 


Senator Sheppard, of Texas, incorporated in the Congressional 
Record of March 21, copy of a radio address delivered by him on March 
19, over the Mutual Broadcasting System. In his address he opposed 
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iving the I. C. C. the power to regulate the water carriers, as provided 
for in 8. 2009. During the course of his address he said: 


“One lesson we, ourselves, learned in the last war. Water trans- 
portation adequate to meet national demands cannot be provided after 
the emergency is upon us. Our sore need for it may come without ad- 
vance warning. Surely this is not the time to take measures discourag- 
ing the development of our inland and coastal shipping. 

“Yet that is just what the Wheeler-Lea bill, in my opinion, will do. 
The latest available draft, if enacted into law, will subject coastal and 
inland water carriers to regulation by the Interstate Commerce Com- 
mission. The act will give that Commission power to adjust the rates, 
routes, and schedules of water carriers whenever and wherever they 
might be considered as interfering with the profitable operation of rail- 
roads. It will go even further. No coastal or inland water carrier can 
issue securities, no new boat line can be started under the terms of this 
bill without the consent of that Commission. 3 

“Do you get the full import of what this delegation of power over 
the use of the Nation’s waterways will mean? Control would be exer- 
cised through the issuance or withholding of permits or certificates of 
convenience and necessity. We get warning of just how necessary 
these enterprises would be considered by the Interstate Commerce Com- 
mission from a very recent public statement by its Chairman. He holds 
that money spent on inland waterways had much better be given to the 
railroads as an outright subsidy. 

‘“‘That body has not always had such a hostile attitude toward water 
transport. In 1914, in a famous decision (31 I. C. C. 281, 288), the 
Interstate Commerce Commission said : 

‘““*A natural waterway, improved by the expenditure of public 
funds, should be thrown open, as far as possible, to the free and unre- 
stricted use of all those who desire to avail themselves of it. It differs 
materially from a privately constructed and privately owned roadbed, 
which, though quasi public in nature, is built by individuals or corporate 
interests primarily for their own gain. A navigable river is a public 
highway—a natural avenue of commerce—and the public interests de- 
mand that its advantages be utilized to the fullest extent.’ 

_ “Now, contrast that sound public policy with what the same Com- 
mission said in 1939 (I. C. C. Annual Report, 1939, p. 4) : 

‘““ “We see no reason, also, why regulation of water carriers should 
not be comparable to present regulation of railroads and motor car- 
ners, covering not only rates and accounting but also control over new 
operations through certificates and permits.’ 

“The explanation is that back in 1914 the Commission was still a 
commerce commission. Now, due at least in part to congressional for- 
bearance, it has become a railroad commission, concerned chiefly with 
the financial solvency of the railroads. You have only to read its recent 
report on the proposed Lake Erie-Ohio River Canal to be convinced of 
that. The report recommends that the people continue to pay $8,000,000 
per year in excess of the necessary freight charges on the essential com- 
modities, coal and iron ore, so that all six railroads operating in that 
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cone the weak ones as well as the strong ones, may continue to earn a 
profit. 

**Now, it is perfectly natural and normal that conflicting carrier 
interests, all bidding for the job of transporting the Nation’s freight, 
should employ every legitimate weapon within reach to hamper the 
development of traffic on competing routes. There is nothing dishonest 
or reprehensible about it. Each one is after as much profit as he can 
But the interests of these rival groups do not coincide with the public 
interest. To adopt the interest of one group at the expense of all the 
others is not a solution of the problem.’’ 





Senator Wheeler Discusses Railroads 


Chairman Wheeler of the Committee on Interstate Commerce of the 
Senate discussed ‘‘The Railroads and Economic Conditions Confronting 
the Country”’ in a radio broadcast on Monday night, March 11. He ex- 
pressed the hope that Congress would pass the General Transportation 
Bill, S. 2009, as well as the Railroad Reorganization Bill, S. 1869, and 
the so-called ‘‘Straight Jacket’’ Bill S. 2903, at this Session of Congress. 

During the course of his address, Senator Wheeler said: 


‘‘The importance of railroads can hardly be overestimated. To 
those engaged in production and distribution in every State in the Union 
the railroads furnish access to the markets as no other means of trans- 
portation can. But the importance of railroads is not limited by the 
indispensability of the services they render. Think of the army of men 
and women they employ directly and indirectly. Think of the depend- 
ence of the heavy industries on railroad purchases. Think also of the 
billions of dollars invested in their securities by individuals in every 
walk of life as well as by the great savings institutions of this 
Nation. * * * 

‘*There is no single panacea for the railroads any more than there 
is a single panacea for the rest of our economic ills. The railroads need 
what every manufacturer needs, better business, a greater volume of 
business. Legislation cannot increase traffic; it can only prevent the 
recurrence of abuses and evils, or subject all competing carriers to the 
same regulation. I am seeking to accomplish both of these objectives 
with pending legislation. ; 

‘*Though railroads have been and are being subjected to competl- 
tion which in many instances is unfair, I do not feel that any existent 
form of transportation should be destroyed or unduly regulated. Trucks, 
buses, pipe lines, ships and barges, all are necessary mediums of trans 
portation. The railroads are only competitive units in a highly com- 
petitive field. The water carriers have received and are receiving 
tremendous subsidies from the Government yet they complain about 
regulation on the same basis with their competitors. The socalled 
Wheeler-Lea bill, which is now in conference committee, is designed to 
establish equality of regulation for competing carriers.’’ 
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Wage and Hour Administration 


Wage and Hour Division Presses Red Cap Suit 


Cessation of practices alleged to constitute violations of the Fair 
labor Standards Act, after a court action had been filed by the Wage 
and Hour Division of the U. 8S. Department of Labor, Washington, does 
not render a Federal court powerless to enforce the law as to the defen- 
dant company, attorneys for the Division contend in a brief filed in the 
Federal court at Cincinnati. The Division recently resisted the efforts 
of the Cincinnati Union Terminal Company to have declared moot the 
mit to compel the Terminal Company to pay red caps the minimum 
wage of 30 cents an hour. 

A complaint filed in the U. S. District Court for the Southern Dis- 
trict of Ohio on November 6, 1939 alleged that the Terminal Company 
had compelled red caps to maintain records of tips received and arbi- 
trarily instructed them to list not less than the legal minimum. Those 
who failed to report as much as the legal minimum, it was alleged, were 
threatened with dismissal by agents of the Terminal Company. 

The ‘‘new plan’’ which the Terminal Company contends renders the 
Division’s case moot, was inaugurated February 1. Red caps will be 
carried on the Terminal Company’s payroll at a wage of 30 cents an hour, 
under the new plan, and for each bag or parcel carried by each red cap, 
passengers will be charged 10 cents. This fixed charge, according to 
instructions alleged to have been given to the red caps when the new 
plan was inaugurated, was to be turned over by him to the Terminal 
Company, and from the sums collected by these fixed charges the wages 
of red caps were to be paid. 





Minimum Wage Recommendations and Orders 


The Wage and Hour Division’s Industry Committee for the Pulp 
and Paper Industry has unanimously recommended a minimum wage of 
40 cents per hour for pulp and primary paper employees. 

The Administrator has approved a minimum wage of 35 cents per 
hour for the Shoe Industry, effective April 29, 1940. 





Employees May Sue in Federal Courts For Wages Due 


Judge Guy K. Bard of the U. 8. District Court for the Eastern Dis- 
trict of Pennsylvania, at Philadelphia, on March 29, handed down a 


tiling to the effect that workers may sue their employers in the Federal 


Courts for wages due them under the Fair Labor Standards Act, 1938, 


tnd inspect the employers’ books and records to ascertain how much is 
owed them. 
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Railroad Industry Committee to Reconvene May 3 


The Railroad Industry Committee will meet in executive session at 
10:00 A. M., May 3, 1940, in Room 208, 939 D Street, N. W., Washing. 
ton, D. C., according to an announcement made today by the Chairman of 
the Committee, Frank P. Graham, President of the University of North 
Carolina. 

Argument based on the record of the public hearings held from 
February 14 through March 7, 1940, will be presented by the attorneys 
representing the employer and employee groups which submitted testi- 
mony. 





Bituminous Coal Act of 1937 and 
Related Activities 


Constitutionality of Bituminous Coal Act 


The Sunshine Anthracite Company has appealed to the Supreme 
Court of the United States a decision of the statutory 3-judge Federal 
Court in Arkansas which denied an injunction to prevent the Govern- 
ment from collecting taxes imposed by the Bituminous Coal Act of 1937. 
The Sunshine Company attacks a ruling that certain of its coal is 
bituminous coal subject to the Act, and contends that it is anthracite. 
The validity of the Coal Act is challenged on the ground that it is an 
unlawful delegation of power by Congress, depriving the Company of its 
property without due process of law, and invading States rights. 





Bootlegging of Anthracite Coal 


Anthracite operators and miners, at a meeting in New York City on 
March 13, approached a solution of the bootleg problems besetting the 
anthracite coal industry. Absorption of the ‘‘outlaw miners’’ into 
regular employment constitutes the principal feature of the plan under 
discussion. There are approximately 3,500 idle miners engaged in illeg- 
ally removing coal and shipping it to market. Price wars and over-pro- 
duction have been stopped by an allocation agreement formulated within 
the industry. 





Bituminous Coal Division Legislation 


The Interior Department Appropriation Bill for 1941 was passed by 
the House of Representatives on March 7 and sent to the Senate. By & 
vote of 88 to 74 the House cut $1,000,000 from a proposed appropriation 
of $2,187,800 for the Bituminous Coal Division, which is charged with 
the enforcement of the Bituminous Coal Act of 1937. The House eliml- 
nated, on a point of order, a provision exempting the United States, the 
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District of Columbia, and any of their subdivisions from the provisions 
of the Coal Act. The appropriation is now being considered by a sub- 
committee of the Senate. 





Bituminous Coal Discounts 


The Bituminous Coal Division of the Department of the Interior 
made public, on March 28, the recommendations of a trial examiner with 
respect to maximum discounts which mine owners may allow registered 
eal distributors when minimum prices for bituminous coal become ef- 
fective. Arguments on exceptions to the recommendations are sched- 
ued to begin on April 18. The maximum discounts recommended range 
from 10 to 50 cents a ton, depending upon the size and kind of coal, the 
district in which produced, and the section of the country in which sold. 





Minimum Prices For Bituminous Coal 


The Board of Trial Examiners has submitted to Director Gray of the 
Bituminous Coal Division of the Department of the Interior its proposed 
findings of fact and schedules of recommended minimum prices with 
respect to shipments of coal by rail from Districts 16-23 to Market Areas 
213-254, including proposed findings of fact on certain general matters. 
The Board’s report with respect to the other Districts will become avail- 
able in about a week. 





Railroad Locomotive Fuel Prices 


The Board recognizes a ‘‘use classification’’ for railroad locomotive 
fuel coal and recommends separate prices therefor. On this subject the 
Board says : 


“The principles involved in the pricing of coal purchased for use as 
railroad locomotive fuel differ from those involved with respect to coal 
acquired for general steam and domestic uses. 

“One of the principal distinguishing features is the nature of the 
transportation charges. As an almost invariable rule, railroads do not 
show a freight charge for hauling coals for their own lines for use as 
locomotive fuel; rather, this cost is reflected in the general operating 
costs of the railroad. Consequently, published transportation charges 
cannot be reflected in the coordinated minimum prices of coals purchased 
at mines having rail connections with the consuming railway (‘‘on-line 
wals.””) Any attempt to relate the prices of on-line coals to those of 
other coals at a specific point on the rails of the consuming carrier could 
be nullified by the railroad through its ability to haul coal over its own 
lines without reflecting the freight costs otherwise than in the general 
operating costs of the road. 

“This partially holds true of coals purchased for use as locomotive 
fuel from mines not on the consuming railroad (‘‘off-line coals.’’) The 
prices for such coals may reflect none, part, or all of the freight division 
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transportation cost of the carrier which conveys the coal from mine to 
the consuming road. 

**The lines of many railroads extend through more than one pro 
ducing field, thus affording them the opportunity to purchase coals in 
one producing field and move them into or through other producing 
fields. For this reason, the proper customary differentials must be estab- 
lished between the prices for such coals to prevent the disruption of the 
normal fair competitive flow of locomotive fuel from the various dis- 
tricts. 

‘*Another factor peculiar to locomotive fuel is the relative absence 
of different size values when compared to domestic and industrial use, 
For industrial and domestic use, the market value of coal varies consid- 
erably with its size, some coals, for example, taking a substantially 
higher price for the larger sizes than the smaller sizes. For locomotive 
fuel, however, lump coals have some greater value than smaller sizes, 
and the same is true of the other sizes of coal, but the differential is not 
as great as some domestic and industrial coals. Therefore, size group 
differentials for locomotive fuel use are not the same as those for indus- 
trial or domestic purposes. 

‘‘Quality differentials likewise are not as important in the case of 
locomotive fuel. The lower efficiency of locomotive boilers has enabled 
coals of widely varying quality to be used with satisfactory results. 
Moreover, the railroads have a need for a continued flow of coal traffic 
from on-line mines. As a result, locomotive fuel coals have customarily 
been purchased without recognition of large quality differentials. This 
situation is to be contrasted with that prevailing in the marketing of 
coals for general industrial and domestic use, where differences as of 
quality are of the utmost importance in determining relative market 
values. 

‘* Also unique in the pricing of railroad locomotive fuel is the cus- 
tom of accepting from certain mines sizes of coal which are not in de- 
mand for industrial or domestic use during the particular season. Such 
practice benefits both producer and consumer. It affords the mine 
operator an opportunity to balance production of sizes and thus to con- 
tinue an uninterrupted operation; and at the same time it enables the 
railroads to obtain coals from certain mines at periods when the lack of 
an opportunity to dispose of sizes not generally in demand might cause 
the mines to suspend operations. This mutual dependency has created 
a definite relationship between the purchasing railroad and the coal 
mines. 

‘* All of the above factors, which are peculiar to railroad locomotive 
fuel, necessitates the formulation of coordinated minimum prices for 
such coal on a basis which would recognize its value for the particular 
use, and which therefore required a different price structure.’’ 





Bituminous Coal Production 


The National Coal Association estimates that bituminous coal pro 
duction for the week ended March 30, was approximately 8,550,000 net 
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tons, as compared with 7,050,000 net tons for the same week of 1939, and 
4554,000 net tons for the corresponding week of 1938. Production this 

up to March 30, amounts to 119,514,000 net tons, compared with 
105,453,000 net tons produced at the end of March, 1939. It is esti- 
nated that production for the first six months of 1940 will equal or 
exceed 200,000,000 net tons. 





Annual Report of R. R. Retirement Board 


The Railroad Retirement Board has released its Annual Report cov- 
ering the fiscal year ended June 30, 1939. It consists of 194 pages and 
its nine chapters cover the following subjects: 


1, Administrative organization. 

2. Operations under the Railroad Unemployment Insurance Act. 

3. General operations and financing under the Railroad Retirement 
Acts. 

4. Adjudication of employee annuities. 

5, Analysis of employee annuitants. 

6. Analysis of pensioners. 

7. Survivor payments under the Railroad Retirement Acts. 

8. Service, compensation, and age of covered employees. 

9. Employers under the Railroad Retirement and Railroad Unem- 
ployment Insurance Acts. 


Paper bound copies may be obtained from the Superintendent of 
Documents, Government Printing Office, Washington, D. C., at 25¢ each. 





Railroad Retirement Board Payments—1939 


Retirement benefits under the Railroad Retirement Act during the 
fiscal year 1939 amounted to $106,841,632 bringing to $194,440,151 the 
total payments made to retired railroad workers and their survivors since 
the beginning of the retirement system, according to the Board’s Annual 
Report for the fiscal year ended June 30, 1939, made public on March 
ith. Payments during the fiscal year 1939 were 29% higher than during 
the preceding fiscal year. 

Retirement benefits through June 30, 1939, had been paid to more 
than 169,800 individuals, about 100,800 of them employee annuitants; 
48,700, pensioners who had been transferred from the private pension 
rolls of the railroads under the Railroad Retirement Act of 1937; 16,000 
death beneficiaries under the 1937 Act; and 4,300, survivor annuitants, 
ieluding persons who received the 12-month death benefit annuity pro- 
vided under the Railroad Retirement Act of 1935. By the end of the 
fiscal year 1939 there had been 10,000 deaths among annuitants, 9,000 
mong pensioners, and 1,800 deaths and terminations among survivor 
annuitants, leaving over 132,000 continuing payments in force. This 
represented a net gain of 24,000 over the preceding fiscal year. 

The report reviews the administrative operations under the Railroad 
Unemployment Insurance Act, which is administered by the Railroad 
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Retirement Board. Benefits were first payable under this Act after July 
1 of the current fiscal year. 

A recasting of the Board’s administrative organization for the pur. 
pose of integrating its work under the-retirement acts and the unem. 
ployment insurance act is reviewed in the report. A highly significant 
feature of the operating machinery is the function of claims-taking 
assumed by cooperating carriers. Agreements authorized in the Unem. 
ployment Insurance Act between the Board and the carriers provide for 
compensatory payments for this work. It is estimated that it would cost 
four times as much for the same work if performed directly by the Board 
because of the necessity of locating employees at points where the volume 
of work would not justify full-time employment. This service is per. 
formed by local supervisory employees of the carriers who, in the first 
instance, actually receive the claims, and higher placed employees of the 
same carriers who transmit them to the appropriate regional offices of the 
Board for processing and certification. 

The report states ‘‘ Although operations have been under way for 
less than six months, the railroads’ unemployment insurance claims 
agents and countersigning agents to date have handled more than half a 
million claim forms with accuracy and expedition. The personal knowl- 
edge which railroad supervisors possess of their subordinates has proved 
invaluable.’’ And, further, ‘‘Even more important than the economy of 
the cooperative plan is that it brings prompt and effective handling of 
claims. In practice, the plan operates so that an unemployed applicant 
who wishes to file a claim for benefits can go directly to the supervisor 
on his last job, or if located some distance away from the place of his 
last job, he can file a claim at the nearest railroad office.’’ 





Reporting Compensation on Forms AA-2 and AA-2P 


Under date of October 21, 1938, the Director of Claims Service, 
Railroad Retirement Board, advised that the Board would require re- 
ports with respect to compensation subsequent to December 31, 1936, on 
Form AA-2, only for the last completed quarter for which returns have 
been filed with the Board and for the month or months following sueh 
last quarter. It has been found that the Reports of Compensation, Forms 
BA-3, BA-4 and BA-5, for the next to the last completed quarter cannot 
always be fully processed in time to avoid delay in the certification of 
annuity claims. It is necessary, therefore, that each employer report 
on each Form AA-2 or AA-2P the compensation of the claimant for the 
last two completed quarters, as well as for the month or months following 
such quarters. 





Railroad Retirement Board Construes “‘Next of Kin” 


The Railroad Retirement Board has made public an opinion by its 
General Counsel construing the phrasing ‘‘next of kin’’ as used in See- 
tion 5 of the Railroad Retirement Act, as pertaining to persons who actu- 
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ally stand in relation to the deceased. According to instructions ap- 
proved by the Board, if a deceased employee, receiving, or entitled to 
receive, an annuity, leaves no surviving widow or widower, the death 
benefit is payable to the next of kin if they are dependent upon the de- 
ceased employee for support at the time of his death. Where there are 
surviving kin of higher rank of kinship who were not dependent upon 
the deceased for support, the Board ruled that persons in the lower rank 
of kinship are not entitled to the death benefits even though they were 
dependent upon the deceased for support. 





Railroad Retirement Board Annuities and Pensions 


The Railroad Retirement Board on February 29, 1940, had in effect 
140,472 annuities and pensions totaling $8,859,275.37 monthly. 





Railroad Retirement Board Annuities of Less Than $2.50 


The Railroad Retirement Board announced recently that all annui- 
ties of less than $2.50 are to be commuted to lump sum payments, under 
authority of Section 3(i) of the Railroad Retirement Act. 





National Railroad Adjustment Board Cases 


On March 23, 1940, the First Division of the National Railroad Ad- 
justment Board had 3,988 cases awaiting decision. The Board had heard 
810 of these cases ; 2,659 had been docketed to be heard and 519 were not 
yet docketed. 





Taxability of Compensation Paid Other Than in Cash 


_ The Bureau of Internal Revenue has made public a statement per- 
taining to its regulations relative to the taxability of compensation paid 
other than in cash such as living quarters or meals furnished employees. 





National Labor Relations Act Amendments 


Chairman Smith of the House Committee which investigated the 
National Labor Relations Board on March 7 introduced several amend- 
ments to the National Labor Relations Act. The Committee disagreed on 
the amendments. Chairman Smith and Congressmen Routzohn and Hal- 
leck voted for the amendments. Congressmen Murdock and Healey voted 
against them. 

Among the amendments introduced by Chairman Smith for the 
majority of the Committee were the following: 


1, Substitute the present 3-man Board with a Board of three mem- 
bers appointed by the President with the consent of the Senate. 
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2. Separate the prosecuting and judicial functions of the Board by 
creating an Administrator, appointed by the President, who would in. 
vestigate all charges, direct trial attorneys, and certify to the Board 
eases in which complaints were justified. 

3. Restrict the Board’s functions to acting as judges, and to holding 
elections. 

4. Eliminate the Board’s subpoena powers. 


The Board would be required, upon application to the Administrator 
by any party to a proceeding, to issue subpoenas in accordance with the 
application. The subjects of subpoenas would be given power to ask the 
revocation of their summonses for specific causes. 


5. Eliminate the Board’s power to act in representation cases on 
its own motion, and authorize its intervention only upon request of the 
employer caught in a labor struggle, or a specified percentage of his 
employees. 

6. Give the courts the right to review Board decisions in election 
cases. 
7. Provide that employers have the right of free speech and free 
press and to confer with their employees, provided their expressions are 
not accompanied by atts or threats of discrimination, or intimidation, 
or coercion. 
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Bills Introduced In Congress 


By Cuarence A. Miuuuer, Editor 


Railroad Reorganizations 


H. R. 8962—Introduced by Mr. Thill of Wisconsin, on March 18, 
1940, to amend subsection (n), section 77, of the Bankruptcy Act, as 
amended, concerning payment of preferred claims. 


Railroad Retirement Act—Amendments 


H. R. 8981—Introduced by Mr. Shafer of Michigan, on March 19, 
1940, to extend pension benefits under the Railroad Retirement Act of 
1937 to certain employees for services rendered outside the United States 
and to increase the amount of pension payable to pensioners under such 
Act. 

H. R. 8647—Introduced by Mr. Fernandez, of Louisiana, on Febru- 
ary 26, 1940, to amend the Railroad Retirement Act. [Provides for a 
2/3 annuity to former railroad employees sixty years of age with thirty 
years of service on August 29, 1935.] 

H. R. 8766—Introduced by Mr. Pearson of Tennessee, on March 5, 
1940, to amend an Act entitled ‘‘ An Act to establish a retirement system 
for employees of carriers subject to the Interstate Commerce Act, and for 
other purposes’’, approved August 29, 1935, as amended on June 24, 
1937, by Public Law Numbered 162, Seventy-fifth Congress, so as to 
provide for medical examinations in furnishing satisfactory proof of 
disability. 

§. 3536—Introduced by Senator McKellar of Tennessee, on March 8, 
1940, to extend the benefits of the Railroad Retirement Act of 1937 to 
certain individuals. 

[Provides that ‘‘ An individual shall be deemed to have been an em- 
ployee on the enactment date, and shall be entitled to the benefits of this 
Act, if (1) he was employed by an employer on or after January 1, 1930, 
(2) his employment by such employer was terminated by reason of the 
permanent or temporary discontinuance of the operations or work in 
which he was so employed, and (3) he was, from the time of the termina- 
tion of such employment until the enactment date, ready and willing to 
serve such employer.’’] 

8. J. Res. 234—Introduced by Senator Wheeler of Montana, on 
March 20, 1940, providing for more uniform coverage under the Railroad 
Retirement Acts of 1935 and 1937, the Carriers Taxing Act of 1937, and 
subchapter B of chapter 9 of the Internal Revenue Code. 

H. J. Res. 496—Introduced by Mr. Lea of California, on March 21, 
1940, providing for more uniform coverage under the Railroad Retire- 
ment Acts of 1935 and 1937, the Carriers Taxing Act of 1937, and sub- 
chapter B of chapter 9 of the Internal Revenue Code. 

[The purpose of these identical Joint Resolutions is to take care of 
Pullman employees in Mexico. ] 
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Newspaper Ownership by Common Carriers 


S. 3656—Introduced by Senator Pepper of Florida, on March 22 
1940, to prohibit common carriers and other carriers from owning or 
acquiring any interest in a newspaper published in the United States, 


Freight Forwarders—Regulation of 


S. 3665—Introduced by Senator Reed of Kansas (for Senator 
Wheeler of Montana and himself) on March 25, 1940, to regulate freight 
forwarders. 

H. R. 9089—Introduced by Mr. Lea of California, on March 26, 
1940, to regulate freight forwarders. 

[These identical bills contain the regulatory provisions proposed 
by Chairman Eastman of the I. C. C.] 

S. 3666—Introduced by Senator Reed of Kansas (for Senator 
Wheeler of Montana and himself) on March 25, 1940, to regulate freight 
forwarders. 

H. R. 9090—Introduced by Mr. Lea of California, on March 26, 
1940, to regulate freight forwarders. 

[These identical bills contain the proposed regulation sponsored 
by the Freight Consolidators and Forwarders Institute. ] 


Social Security Act (Unemployment Compensation) 
H. R. 8649—Introduced by Mr. LeCompte, of Iowa, on February 26, 


1940, to authorize credits to taxpayers against the 1936, 1937, 1938, and 
1939 tax under title IX of the Social Security Act, for contributions to 
State unemployment funds for the years aforesaid. 


Transportation of Convict-Made Goods 


8. 3550—Introduced by Senator Ashurst of Arizona, on March 9 
(legislative day, March 4), 1940, to make unlawful the transportation of 
convict-made goods in interstate and foreign commerce. 

H. R. 8853—Introduced by Senator Sumners of Texas, on March 11, 
1940, to make unlawful the transportation of convict-made goods in 
interstate and foreign commerce. [Identical with 8. 3550] 


Rivers and Harbors Bill 


The Committee on Commerce of the Senate, on March 19, adopted a 
resolution stating it to be the sense of the Committee that at this Session 
of Congress there should be a Rivers and Harbors Authorization Bill 
dealing with navigation projects only. No decision was reached as to 4 
flood control bill. 


Encouragement of Travel in the United States 


The Committee on Commerce of the Senate, by a vote of 7 to 4, on 
March 19, ordered H. R. 6884 favorably reported. This Bill would 
authorize an appropriation of $100,000 for the establishment of a Federal 
Travel Bureau to encourage travel to and within the United States. 
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Mediation and Retirement Boards’ Appropriations 


H. R. 9007, containing appropriations for the National Mediation 
Board, The National Railroad Adjustment Board and the Railroad 
Retirement Board for the fiscal year 1941, was favorably reported by 
the Committee on Appropriations of the House of Representatives on 
March 21. The Bill has received some consideration in the House. 

The Committee recommended an appropriation of $367,900 for the 
National Mediation Board and the Railroad Adjustment Board, a de- 
erease of $3,710 compared with the Budget estimate and a decrease of 
$12,030 as compared with the 1940 appropriation. The Committee re- 
duced the per diem rate of referees of the National Railroad Adjustment 
Board from $75.00 per day to not to exceed $50.00 per day. The Com- 
mittee recommended an appropriation of $125,136,000 for the Railroad 
Retirement Board, an increase of $1,732,000 compared with the 1940 
appropriation, but a decrease of $57,777 compared with the Budget 
estimate. 


Pipe-Line Commodities Clause Bill 


Chairman Ashurst of the Judiciary Committee of the Senate has ap- 
pointed a sub-committee to consider §. 448 and §. 2281, which would pro- 
hibit common carrier pipe-lines from transporting commodities in which 
they have an interest. Senator Burke of Nebraska, is the Chairman of 
the sub-committee. The other members are Senators Van Nuys, Indiana; 
Hatch, New Mexico; Norris, Nebraska; and Danaher, Connecticut. 


Investigation of Railroad Finances 


Chairman Wheeler of the Committee on Interstate Commerce intro- 
duced §. Res. 240, to continue in effect during the present Session of 
Congress, S. Res. 71, 74th Congress, First Session, authorizing investiga- 
tion of railroad financing by the Committee. The Resolution was favor- 
ably reported on March 7, but has not yet been acted upon by the Senate. 
Chairman Wheeler explained that the purpose of the new Resolution is 
to give his Committee time to prepare reports based on its investigation. 
No additional hearings will be held. 


Train Wreck Bill 


Suggesting minor amendments to the Bill, Attorney General Jackson 
recently recommended to the Judiciary Committee of the Senate that 
the Congress pass S. 3202, which would make it a crime to wreck, or 
attempt to wreck, a train engaged in interstate commerce. 


Change of Title For Chief Inspector of Locomotive Boilers 


The Committee on Interstate Commerce of the Senate has favorably 
reported S. 3440, changing the title of the Chief Inspector of Locomotive 
Boilers, of the Interstate Commerce Commission, to that of Director of 

omotive Inspection, so as to make uniform the titles of the Commis- 


_ various Bureau Chiefs. The Bill was recommended by the Com- 
ion. 
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Inland Waterways Tolls 


A sub-committee of the Committee on Interstate and Foreign Com. 
merce of the House of Representatives recently began hearings on H. R, 
6439 and H. R. 7637 prescribing tolls to be paid for the use of locks on all 
rivers of the United States. 


Federal Aid Highway Bill 


The Committee on Roads of the House of Representatives held hear- 
ings recently on H. R. 7891, the Federal Aid Highway Bill, to provide 
an annual authorization for the next few years for the elimination and 
protection of highway-grade railroad crossings. 


R. F. C. Loans For Highways 


Chairman Schram of the R. F. C. on March 6, told the Committee 
on Roads of the House of Representatives that he is opposed to the pro- 
visions of the Cartwright Road Bill that would require the R. F. C. to 
make loans on the recommendation of the Commissioner of Roads. Chair- 
man Schram testified regarding Title II of the Bill, authorizing R. F. C. 
aid for State and municipal purchases of rights-of-way for roads. He 
said he thought the R. F. C. already has the power to make such loans. 
He added, ‘‘We would have no hesitancy to accept the recommendation 
of the Commissioner of Roads. We would be glad to permit them to 
pass on loans. But we would want to pass on the credit. and the secur- 
ity.’”’ 


Interstate Trade Barriers 


The Temporary National Economie (Monopoly) Committee recently 
considered the subject of Interstate Trade Barriers. 

G. S. Carter, New Mexico economist, told the Committee that West- 
ern States have already been obliged to tax interstate income of their 
industries in order to meet tax obligations. In New Mexico, he said, 
income of the oil, potash, metal, coal mining and railroad industries, has 
always been less than the total amount of taxes paid by these industries. 
Carter said: 


‘‘There is woeful lack of actual evidence of the existence of true 
barriers of the discriminatory type.’’ 


M. B. Holifield, Assistant Attorney General of Kentucky, told the 
Committee that highway conditions in that State necessitate motor truck 
control laws that have been attacked as barriers to interstate commerce. 
He said sharp curves, poor sight locations, inadequate servicing and 
dangerous bridges on Kentucky’s 8,657 miles of State highway require 8 
limitation of the size of trucks permitted to operate, the State’s limits 
being 18,000 pounds. He pointed out that the law has been sustained in 
every test suit instituted. 

John C. Lawrence, General Manager of American Trucking Asso 
ciations, Inc., told the Committee that varying weight limits for trucks 
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have seriously hampered the flow of trade from the North to the South. 
He said, ‘‘Trade from the North to the South must pass through Ken- 
tucky and Tennessee. Kentucky has a limit of 18,000 pounds and Ten- 
nessee a limit of 24,000 pounds—too low for profitable operations.’’ He 
stated that a complete barrier was built across the whole Southeast from 
the Atlantic to the Mississippi. 


Senator Hatch Supports Walter-Logan Administrative Bill 


Senator Hatch, New Mexico, in supporting the Walter-Logan Bill, 
H. R. 6324 and §S. 915, to provide for uniform procedure before adminis- 
trative agencies of the government says: ‘‘In the development of adminis- 
trative law, bureaus with accompanying boards and commissions, which 
development has been made necessary by the modern times in which we 
live, some of us believe adequate checks and balances have not been 
provided ; that in this respect there is a deficiency that needs to be sup- 
plied to protect and safeguard the fundamental rights of citizens of this 
country. We believe the Logan-Walter bill supplies this deficiency.”’ 


Senate Committee Report 


On March 26, on behalf of the Senate Committee on Interstate 
Commerce, Senator Barkley submitted to the Senate the second part 


(Page 515 to Page 1178) of that Committee’s report on the investigation 
of railroads and holding and affiliated companies. This volume covers 
the period 1920 through 1924 and will subsequently be printed and 
available through the Government Printing Office. 





Wichita Falls and Southern Railroad Company 
Chandler Act Proceeding 


Minority bondholders have asked the Supreme Court of the United 
States to grant a petition of a writ of certiorari to review the decision 
of an United States District Court in Texas approving a financial re- 
adjustment, under the Chandler Act, of the Wichita Falls and Southern 
Railroad Company. The Court, on January 29, 1940, declined to review 
a similar case involving the financial readjustment effectuated by the 
Baltimore & Ohio Railroad. The Court has not yet acted upon the pe- 
tition for review in the Wichita Falls and Southern case. 





United States Supreme Court Action 


By Cuarence A. Miuuer, Editor 


The United States Supreme Court on March 11, handed down no de. 
cisions of direct interest to members of this Association. 


The Court granted the petition of the Texas Railroad Commission 
for review of a lower court decision invalidating the Commission's 
system of pro-rating oil production in East Texas. 


The Court dismissed the petition of an Indianapolis truck driver 
challenging the constitutionality of the Indiana Motor Vehicle Weight 
Tax Law. The decision, without opinion by the Court, makes final a 
decision of the Supreme Court of Indiana sustaining the validity of the 
Law. 


On March 25, the Court took the following action: 


No. 499—Federal Communications Commission v. Sanders Bros. 
Radio Station, it reversed the United States Court of Appeals for the 
District of Columbia [106 F. (2d) 321], and held, in an unanimous 
opinion written by Mr. Justice Roberts that resulting economic injury 
to a rival is not, in and of itself, and apart from considerations of public 
convenience, interest, or necessity, an element which the Federal Com- 
munications Commission must weigh, and as to which it must make find- 
ings in passing on an application for a broadcasting license. 


The Court remanded to the Illinois Court the dispute between the 
Missouri-Pacific Railroad and two oil companies over ownership of oil 
rights underlying the railroad’s right-of-way through the Salem oil field 
in Marion County, Illinois, instructing the Court to determine the mean- 
ing of certain deeds involved in the transaction. 


The Court agreed to review the appeal of the Sunshine Anthracite 
Coal Company from the decision of a statutory three-judge district court 
sustaining the validity of the Bituminous Coal Act of 1937. 


The Court again denied an appeal of a group of Baltimore & Ohio 
Railroad bondholders challenging the adjustment plan for temporary 
suspension of bond interest, which had been approved by a statutory 
three-judge court sitting as the United States District Court for the 
District of Maryland. In their second attempt to obtain a review, the 
bondholders alleged that decisions of lower courts were in conflict. 


On April 8th the Court handed down the following decision: 


No. 840—Acme Fast Freight, Inc. v. United States. The Court 
affirmed the decree of the lower court which had, in turn, sustained the 
I. C. C. in holding Acme Fast Freight not to be a common carrier, and 
striking its tariffs from the Commission’s files. 


The Court announced a recess until April 22nd. 
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List of New Members * 


Henry A. Archambo, (B), Service Rep., 

Minneapolis Traf. Ass’n., 164 New 

Chamber of Commerce Bidg., Minne- 

apolis, Minn. 

David Axelrod, (A), 10 So. LaSalle 

Street, Chicago, Illinois. 

Eugene S. Borut, (A), 17 Academy 

Steet, Newark, New Jersey. 

E. Blaine Buchanan, (A), 417 James 

=. Chattanooga, Tenn. 
e L. Conger, (A), 601 
ore San Antonio, Texas. 

Charles F. Hale, (B), 90 West Street, 

New York, N. Y. 

Thomas E. Hawk, (B), T. M., Deere & 

Webber Co., 800-828 Washington Ave., 

N,, Minneapolis, Minn. 

Albert. W. Hendrickson, (B), Commer- 

font. Minneapolis & St. Louis 

45—N. mf Nat’l Bank Bldg., Minne- 

apolis, Minn. 

H. N. Johnson, (B), T. M., Ralston 

Purina Company, 3831 Hiawatha Ave. 

§., Minneapolis, we 

W. H. Kessel, (B), M., N. W. 


Lumbermens Ass’ n, 710 Fos Tower, 
Minneapolis, Minn. 


Majestic 





B. Charles Kinman, (B), Transportation 
Supt., Union Motor Freight Terminal, 
1300 East Front Street, Butte, Mon- 


tana. 

Ormie C. Lance, (A), Secretary, North- 
western Lumbermens Ass’n, 710 Foshay 
Tower, Minneapolis, Minn. 

Thomas H. Maguire, (A), Ass’t Gen’l 
Atty., C. M. St. P. & P. R. R., 608 
White Bldg., Seattle, Washington. 

E. Spencer Miller, (A), 150 Causeway 
Street, Boston, Mass. 

Floyd R. Pritchard, (B), Supervisor of 

raffic, S. & H. Truck Company, Wood 


River, Illinois. 

John H. Reimels, (B), Terminal Mana- 
ger, Monark Motor Frt. System, Inc., 
160 LeRoy Street, New York, N. Y 

Jack Sehres, (B), 
ty Co., 


T. M., Fish Forward- 
Inc., 151 South St., New York, 


Adrian A. Spears, (A), 601 Majestic 
Bldg., San Antonio, a 

Richard C. Volkert, (B), T North- 
western Lumbermens Ass’ n, m6 Foshay 
Tower, Minneapolis, Minn. 

Herbert W. Ward, (A), 745 Northwest- 
ern Bank Bidg., Minneapolis, Minne- 
sota. 


*Elected to membership in March and April, 1940. 
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Association of 
Interstate Commerce Commission 
Practitioners 


APPLICATION FOR MEMBERSHIP 


hereby make 
(Please print) 


ication for membership in the Association of Practitioners Before the Interstate 
ce Commission. 


|. My office address is 


3.1 was admitted to practice before the Interstate Commerce Commission, 


(a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated and am now a member in good 
standing of the bar of that Commission. 

4, (For those admitted under Paragraph (a) ). 1 was admitted to practice as an 
attorney at law by the 


5. (For those admitted under Paragraph (b) ). My occupation is 


, and I am employed by, or am affiliated 


(Signature of Applicant) 

Application not accepted unless accompanied by check. Annual dues, includ- 
ing Journat, $6.00. If application is filed between October Ist and March 
3st, $6.00. If filed between March 3st and September 30th, $3.00. 





